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NOTES. 


Tue VaAGLIANo Case. 


FJXHE importance of the final decision in this case seems to me to 
lie, not in the construction put upon the Bills of Exchange Act 
as to fictitious or non-existent persons, but in the fact that the 
majority of the House of Lords were not afraid to do what Sir Chas. 
Russell in his argument said would be a disturbance of the Law 
Merchant ; that is to say, they held that Mr. Vagliano by writing his 
acceptance across a piece of paper in the guise of a Bill of Exchange 
forged by his clerk Glyka, must be taken to have guaranteed to his 
Pankers that so far as they were concerned it was a genuine Bill of 
Exchange and not a forgery. The practical bearing of this ruling 
is apparent to all persons engaged in mercantile affairs. Bankers 
have accepted the risk of paying Bills of Exchange which may have 
upon them forged indorsements, because in the case of genuine 
instruments that risk is infinitesimal. It would be impossible to get 
payment of more than one of a series of instruments with a forged 
indorsement, and it would be next to impossible to get even one so 
paid, because the genuine holders would soon miss a genuine Dill 
which must first be stolen before the indorsement could be forged. 
The question in the Vagliano case was whether the Bank of 
England or Mr. Vagliano was to suffer for the fraud of Mr. Vagliano’s 
clerk. Mr. Vagliano’s case rested on the simple rule of the Law 
Merchant that payment by his banker on a forged indorsement can- 
not be charged against the acceptor. But it left out of consideration 
the reason for this rule, which is that the acceptor is not discharged 
by such a payment. In the case of a genuine Bill this rule is 
absolute and reasonable. In the case of the forged Bills bearing Mr. 
Vagliano’s signature this rule has not and cannot have any applica- 
tion, because there was no person to whom Mr. Vagliano was liable 
by reason of his acceptance; and the payment having been made 
by his bankers, with his authority and by his direction in the faith 
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that the Bills were genuine, the loss falls naturally and properly 
on Mr. Vagliano. 

To my mind the Bills of Exchange Act has no application to 
these forged Bills. I venture to say that it never entered the minds 
of the framers of the Aet that such a ease could happen, The Act 
relates obviously to genuine Bills, and not to instruments in the 
guise of Bills of Exchange which from the first were forgeries and 
frauds. 

Into the question of negligence I do not enter. Much misappre- 
hension seems to have existed throughout as to the practice of 
bankers and merehants with reference to the payment of Bills of 
Exchange, and much ingenuity was spent in the attempt to make 
out negligence on the part of the Bank and to negative negligence 
on the part of Mr. Vagliano. 

The one broad fact that Mr. Vagliano was induced to give 
currency to a fraud and thereby to induce the Bank to pay away 
his money on the faith of his signature, is sufficient to throw the 
loss upon him and to relieve the Bank from liability. 

The moral of the case seems to me to lie quite outside the dispute 
between Mr. Vagliano and the Bank, and to be that some attempt 
should be made to compel Glyka’s stock-brokers to disgorge some 
of their ill-gotten gains, as was suggested by Lord Bramwell during 
the argument in the House of Lords. If there was negligence any- 
where it was with the brokers employed by Glyka, who must, or at 
any rate might, have known that their customer was speculating 
with money that was not his own. Unfortunately the habit of 
gambling on the Stock Exchange has become so universal that 
members of the House, as well as those out of it, shut their eyes to 
obvious facts, and when any extraordinary frauds are brought to 
light, only say in apparent innocence, ‘ Who'd have thought it?’ 

Joun R. ADAMs. 





After seven years’ experience we have decided to discontinue 
the practice of exchanging regularly with other periodicals and 
publishing a summary of their contents. We have not found 
reason to believe that the trouble of and incident to preparing the 
‘Contents of Exchanges’ brings any commensurate advantage to 
the majority of our readers. Only a very small number of English- 
speaking lawyers have much desire, or any leisure, to study the 
literature of other legal systems, or keep up with publications 
devoted to special branches of either English or foreign law. We 
may regret this, but it is the fact. The ‘Contents of Exchanges, 
therefore, appear in this number for the last time, unless indeed 
their discontinuance is objected to by so considerable a number of 
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our subseribers as will satisfy us that our present view is mistaken. 
We shall, however, call attention in the Notes to articles which we 
think of special interest to our readers, as from time to time they 


may come to our knowledge. 


Mr. James Russell Lowell, though not an active lawyer, we 
believe, at any time, had studied Jaw at Harvard. We need no 
further excuse for expressing, though tardily by the necessity of 
the case, our sense of the great loss which the English-speaking 
world has sustained in his person. He was one of the most con- 
summate of English prose writers, the most original of American 
humourists, and the most scholarly and accomplished of American 
men of letters. 


Here is a neat phrase from Mr. Henry E. Young's address to the 
South Carolina Bar Association: ‘Equity still follows the law, 
though often, like the rudder that follows, it directs. But have 
the printers and press-readers of South Carolina forgotten how 
Latin words look, that they have let such a monster as edicfuc 
perpetuae see the light? Let us hope that the thermometer stood at 
95 —or that the whole office save a devil or two was down with 
influenza—or that they were engrossed, Mr. Young and all, in 
discussing conditional fees, as they well might in a commonwealth 
where De Donis has never been received—anything, in one word, 
rather than think that nobody is left in South Carolina who can 
decline edictum. But these printers have also made Eldon rhyme 
to Selden in sight as well as in sound. We had better put it on 
the thermometer, and hope that Mr. Young’s excellent address may 
some day be reprinted without such mechanical blemishes. 





The inaccuracy of the head-notes of the Law Reports continues to 
be a scandal without any apparent remedy. 

The note to Dolson v. Festi,’g1, 2 Q.B. (C. A.) 92, makes or 
suggests two errors. 

The note states that the case arises under Order XI, r. 6, whereas 
it in fact depends on the meaning of Order IX, r. 6. Probably this 
is a misprint, but it is the kind of misprint which has no business 
to oecur in this kind of work. 

The note suggests that the right to serve a defendant to an 
action for breach of contract with a writ or notice thereof, out of 
England, depends on the contract being made in England. But 
what it does depend upon is the contract, wherever made, being 
broken in England. (See Order XI, r. 1 (e).) 

Also ‘the jurisdiction’ is an ambiguous term, meaning sometimes 
the right to adjudicate on a given point, sometimes the local extent 
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within which the High Court ean and does exercise that right when 
ascertained, or in one word England. Why not say England when 
that is what we mean? 


One of the very first notes published in this Review was on the 
decision of the Court of Appeal, then recent, in Read vy. Anderson, 
13 Q. B. Div. 779, 53 L. J. Q. B. 532. We ventured to express our 
doubts as to that decision being consistent with the policy of 8 & g 
Viet. ¢. 109. What we then said is amply supported by Sir James 
Stephen’s article on ‘Gambling and the Law’ in the July number 
of the Ninefeenth Century. His opinion will have all the more moral 
Weight, inasmuch as nobody will suppose him to entertain senti- 
mental or superstitious prejudices against innocent amusement of 
any kind. When a lawyer of Sir James Stephen’s independent 
mind, judicial experience, and knowledge of the world, says ‘The 
existence of such a person as a betting agent appears to me to be 
an insult to the law,’ he must at least be taken seriously. The 
remedy he proposes is, in effect, to treat all wagering agreements 
as made upon an illegal and not merely a void consideration, so 
that an agency to make bets would be as void as the bet itself. 





It is proposed to establish a ‘ Holtzendorff-Stiftung’ in memory 
of the late Franz von Holtzendorff, somewhat on the lines of 
the Bluntschli-Stiftung which was mainly created by Holt- 
zendortf himself. The subjects to be encouraged by periodical 
prizes are international law and criminal law and its administration 
(Gefiingniswissenschaft). The promoters are Prof. F. von Liszt of 
Halle, Prof. A. Rivier and Prof. Prins of Brussels, and Prof. J. 
Westlake, Q.C., of Cambridge. 





The extradition case of Re Bellencontre,’g1, 2 Q.B. 122, shows how 
imperfect is our law of offences against property. The defendant, 
if the evidence were true, had deliberately misappropriated on 
nineteen different occasions money deposited or left with him as a 
notary, on his assurance, in some cases that he had invested it in 
some specified way, in others that he would find an investment. 
That is, he had abused an honourable office of trust to commit 
a particularly mean and odious kind of fraud. Our Court held 
not without difficulty, that in four and only four of the nineteen 
cases the facts deposed to could be held to show a criminal offence 
according to English law. ‘Our law, unfortunately, says Cave J., 
‘instead of being in the form of a code, or even of a well-drawn 
consolidacion Act, is a thing of shreds and patches.’ ‘It does seem 
an extraordinary thing,’ says Wills J.,‘ that a man being intrusted 
with money by other people for investment should be able to put it 
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into his own pocket fraudulently and dishonestly, and yet commit 
no crime punishable by English law.’ 

A minor curiosity in the case is the gross ignorance of the 
French (or English ?) language exhibited by the person employed 
to translate the French depositions, who rendered some such words 
as qwil répondait du placement by ‘that he would reply as to the 
investment.’ Mr. Justice Wills, who happily is a French scholar, 
had to restore the true meaning himself, see at p. 144. And the 
point was materia:. 





In Gills v. Messer, gt, A.C. 248, the Judicial Committee have 
decided that under the land transfer system of Victoria persons who 
deal in good faith and for value with a registered owner are pro- 
tected, but this does not extend to dealings with a man who by 
forgery and false pretences first procures a registration in the name 
of a non-existent person, and then purports to deal with the land as 
that person’s agent. The identity of the person one deals with and 
the genuineness of his acts in pais are no part of the registered title, 
and it is not within the scope of the statute to save people from the 
consequences of accepting a forgery. The result arrived at, we 
may do well to note, is in exact accordance with the common-law 
principles as to property in goods obtained by fraud which were 
finally settled in Cundy v. Lindsay, 3 App. Ca. 459. 





Musgrove vy. Chun Teeoug Toy,’91, A. C. 272, the case of a Chinese 
immigrant excluded from landing in the colony of Victoria, was 
decided by the Judicial Committee mainly upon the familiar prin- 
ciple that a statute forbidding an act under the sanction of a penalty 
may not be read as a licence to any one who will pay the penalty 
to do the act. But the Judicial Committee did not keep silence on 
the larger constitutional question. They were evidently prepared to 
hold that a foreigner not already owing ‘ temporary allegiance ’ to 
the Crown has no remedy in our municipal courts against an ofticer 
of the Crown, or of the Crown’s representative in the local juris- 
diction, who prevents him from landing on British territory. The 
wrong, if any there be in a particular case, could be complained 
of only by the nation, not by the individual. It does not follow 
that the power of the Crown extends to expelling alien friends once 
admitted. And it would seem that an alien friend coming within 
Pritish territorial waters on board a British ship must acquire 
some kind of civil rights, though defeasible by the election of the 
Crown to refuse him admission to the realm. 


A trader shall not vend counterfeit wares, to the prejudice of a 
rival's prefit and reputation and to the deceit of the public, under 








300 The Law Quarterly Review. (No. XXVIIL 


the pretence that he is only using terms of common description in 
which there can be no property or monopoly. So we understand 
the decision of the House of Lords in the matter of the ‘Stone Ale’ 
trade mark, MJou/yomery v. Thompson,’gi, A.C. 217. Not only is 
the decision a wholesome one, but the judgments are good reading. 
Lord Maenaghten’s opinion contains passages that remind one of 
the departed glories of Knight Bruce. The appellant, says Lord 
Maenaghten, ‘ had to find a site for his business. Where was he to 
go? After much consideration, influenced, as he says, by the pecu- 
liar virtue of the water, he resolved to go to Stone . . . It is not 
the first time in these cases that water has got an honest man into 
trouble, and then failed him at a pinch. And again, upon the 
suggestion that the appellant ought to be left free to use the name 
‘Stone Ales’ with some sort of difference: ‘Any attempt to 
distinguish the two, even if honestly meant, would have been 
perfectly idle. Thirsty folk want beer, not explanations.’ 


Is it really necessary that the report of a trade-mark case 
dealing wholly with the minute construction of statutes, and 
throwing no light whatever on any general rule or principle of 
law, should cover fifty pages and be furnished with a head-note of 
nearly two pages? Ayollinaris Co.'s Trade-marks, ’91, 2 Ch. 186- 
236, C. A. For what purpose does the Court of Appeal prepare 
judgments in which the facts deemed material by the Court are 
carefully and concisely stated, if those judgments are to be 
buried in a formless mass of details which, so far as literary 
effeet is concerned, might be unrevised shorthand writers’ notes? 





In Pounard v. Perryman,’gt, 2 Ch. 269, the full Court of Appeal 
has held that (1) there dees exist in the Supreme Court, by the 
combined (and, it would seem, accidental) effect of the Common 
Law Procedure Act, 1854, and the Judicature Act, 1873, jurisdiction 
to restrain the publication of an alleged libel by injunction, but 
(2) that this jurisdiction will not be exercised upon interlocutory 
application save in a very clear case; not where there is any 
reasonable prospect of a real conflict at the trial, as where the 
defendant justifies. The reason is given in the judgment of the 
majority, from which only one member of the Court dissented. 
‘The importance of leaving free speech unfettered is a strong reason 
in eases of libel for dealing most cautiously and warily with the 
granting of interim injunctions.’ It may be said that an un- 
scrupulous defendant can always evade this jurisdiction by setting 
up the defence of justification on the pleadings and abandoning it 
at the trial. But this would be so hazardous a course that it is 
not likely to find favour even with unscrupulous libellers. 
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The judgment of North J. in Sa/omous v. Knight, ’gi, 2 Ch. 294, is 
given at length in the Law Reports on p. 297. On the very next 
page it is repeated at length, being quoted word for word in the judg- 
ment of Lindley L.J. Comment on this kind of editing is needless. 


This case of Sa/omous v. Knight followed hard upon Bonnard v. 
Perrywan, Although the libel was gross, and on the face of the 
matter no defence was possible, both North J. and the Court of 
Appeal thought it was not likely to be taken seriously by any one. 
An injunction was refused, with an intimation that criminal 
proceedings might be more appropriate. There was no ‘ immediate 
and pressing injury to person or to property’ to be feared. 





A foreign owner of a copyright, or his assignee, who is entitled 
to the benefit of the International Copyright Acts, cannot sue for 
an infringement in this country without the same registration in 
England that would be required of a British subject. This decision 
of Stirling J. (Fishburn Vv. Hollingshead, gl, 2 Ch. 371) arrived at 
after patient examination of an ‘ ungodly jumble’ of Statutes and 
Orders in Council, will doubtless be noted by all persons interested 
in the Convention of Bern. In the particular case the subject- 
matter was a painting; but the principle seems applicable to all 
subjects of copyright. As our law stands we do not see any hard- 
ship. One cannot sue in an English court without employing some 
agent in England, and registration before commencing the action is 
a trifling addition to that agent’s trouble and charges when one 
knows that it has to be done. If, however, it is proposed in any 
future consolidation and amendment of the Copyright Acts (which 
stand in sore need thereof) to make registration a condition not 
only of the remedy but of the right, the position of foreigners 
entitled to protection in this country for their works, under the 
Bern Convention or otherwise, must be carefully taken into 
account. Whenever the matter is seriously taken up in a 
Ministerial Bill we trust that Lord Monkswell’s enterprise of this 
year, which met with a somewhat cold and grudging reception in 
official quarters, will have its due share of credit. 


The rules as to contingent remainders were derived from a state 
of society which required kind to have an ascertained, and, if pos- 
sible, an able-bodied tenant of the freehold. It was not without 
trouble that contingent remainders were first allowed to exist at all. 
When feudalism disappeared and with it the reason of the restric- 
tions, they soon came to illustrate the truth of Pope’s saying that 
‘Right too rigid hardens into wrong.’ The contrivance of springing 
and shifting uses, of executory devises, and of trustees to preserve 
contingent remainders gave some relief from their technicality 
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and secured greater elasticity, but these benevolent inventions 
were frequently, down to a quite recent date, frustrated by the 
rule—due to the deference for the common law—that wherever a 
gift can take effect as a remainder, this absolutely excludes its 
being treated as a springing use or executory devise. ‘It is a 
harsh rule, said Jessel M.R. in Re Lechmere § Lloyd (18 Ch. D. 524), 
and with characteristic acuteness he neatly parried it by trans- 
lating it to mean: If a gift would fail as a contingent remainder it 
may be construed as an executory devise. Take a gift to d for 
life and from and after 4’s decease to such children of A as 
‘either before or after Aix decease’ shall attain twenty-one. Con- 
strued as a contingent remainder this would fail as to children 
attaining twenty-one after d4’s decease. The gap left shows, there- 
fore, that it is not a contingent remainder. In Dean v. Dean 
(39 W. R. 568), Chitty J. follows Re. Lechmere & Lloyd in preference 
to the view of Hall V.-C. in Brackenbury v. Giblons (2 Ch. D. 417), 
observing justly that scholastic rules may be met by refined dis- 
tinctions; and Kekewich J. has done the same in Blackman v. Fysh 
(64 L. T. R. 5g0). These cases illustrate the present tendency to 
disregard technical rules of construction in wills where they would 
defeat the intention: they virtually neutralise the rules as to 
contingent remainders, and the Courts have thus reached by a 
more circuitous route the result which the Legislature arrived at 
by a short cut in the Contingent Remainders Act as to instruments 
executed after 1877. 





Forfeitures have always been regarded with disfavour by English 
law. Equity has done its best, early, and the Legislature, late, 
to relieve against them. That so obvious a case as that of an 
under-lessee should be omitted from the relief given by s. 14 of the 
Conveyancing Act, 1881, is strange (if any result of an Act of 
Parliament could be strange), especially as ‘lessee’ is expressly 
defined in the section as including a sub-lessee. The decision in 
Burt v. Gray (91, 2 Q. B. g8) may as a matter of construction be 
right. If so, all that can be said is that the section is shorn of 
half its usefulness and fresh legislation will have to be resorted to. 
The attention of the Court dues not seem to have been drawn to 
the case of Jacques v. Ilarrison (12 Q. B. D. 136, 165), where relief 
under the Act was granted on the application of an equitable 
mortgagee of a lease by deposit. An equitable mortgagee may or 
may not become a sub-lessee, but it would be rather anomalous if the 
right of the depositary to relief depended on his taking a mortgage 
by assignment or sub-lease, especially as the latter is the more 
approved form of security. The remark of Kay J. in Cresswe/l v. 
Davulsqu (56 L. T. R. 811) was the merest dictum ; the decision there 
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was that s. 14 did not affect the principle of Darlington v. Hamilton 
(Kay 550). The difficulty felt by the Court as to how relief could be 
equitably given in such a case is not very formidable. It is dealt 
with by Bowen LJ. in Jacques v. Harrison. 


The Bank of England was well advised in refusing to allow 
promiscuous inspection of the list of holders of unclaimed stocks and 
dividends (Ieg. v. Governor & Company of the Bank of England, 64 
L. T. R. 468). From 1791-1845 the Bank did at irregular intervals 
print and publish such lists, and experience has shown that in doing 
so it was merely furnishing the professional next-of-kin-and- 
unclaimed-money-agent with the means of trading on people’s 
cupidity by dangling mysterious millions before them and inviting 
them to a state lottery. For such it is. John Thomas, say, is a 
holder of unclaimed stock. The agent publishes his name in his list 
but prudently refrains from giving the address. Whereupon the 
whole tribe of John Thomas, each hoping himself the lucky man, 
hastens to stake a guinea for the information. Very likely there is no 
prize at all. The John Thomas on the list is one whose claim has 
been allowed by the Bank and his name culled by the agent from 
the Times’ advertisements which the Bank requires to be inserted 
before payment. The present system is for the Bank to send 
notices respecting unclaimed stock and dividends to all stockholders 
at the expiration of g} years, and in every case in which the notices 
are returned by the Post Office further efforts are made to reach the 
stockholders by their brokers or attorneys. In this way many more 
missing stockholders are traced than by the older method. A person 
bond fide interested (and it is to such only that the right of inspee- 
tion given by s. 52 of the National Debt Act 1870 applies) is afforded 
every assistance by the Bank. 

The late Mr. Joshua Williams advocated the devolution to the 
public of the properties of intestates who had none but distant 
relatives. He thought that these were not injured by the loss of 
what they never expected to enjoy. The Legislature has not gone so 
far as to confiscate unclaimed stock, but has thought fit to leave 
claimants a chance. The worst of such false kindness is that it 
keeps alive widespread but delusive hopes. 








The Court of Appeal, like Homer, semetimes nods, and it seems 
to have been doing so in Dowse v. Gorton ('91 A. C. 190) when it 
limited the executors’ indemnity to assets acquired in carrying on 
the testator’s business. A testator’s creditors of course are not, like 
beneficiaries, bound by the directions of the will. They may assent 
to the business being continued or not as they like. If they think 
that to carry it on will increase their chance of being paid in full 
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they will probably assent, otherwise not. Put if they do assent 
they thereby let in the ereditors of the executors to stand in the 
executors’ place against the estate, that is the entire estate, and 
not merely its accretions acquired in carrying on the business. 
This may seem to favour unduly the creditors of the executors, but 
the true view is that the executors are carrying on the business in 
such a ease at the instance of the ereditors of the testator and 
therefore have the ordinary rights of agents against their principals. 
Dowse ¥. Gorton, as Lord Maenaghten observes, is an illustration of 
the expense and delay which may be caused in a simple case by a 
disregard of eleme ntary principles. 


Libel by reference is a novelty, but it comes clearly w ithin the 
principles of the law of libel. If I publish a paragraph i in a paper 
about a donor to a charity and add ‘see for a description of his 
conduct, Acts, ch. 5,vv. 1-12’(Ananias & Sapphira) people who know 
their Bible will at once appreciate the allusion. 

It may be better taste, if taste only were in question, to put the 
libel in this veiled form, but it comes to the same thing as the libel 
direct, because even if people are not well informed enough to 
identify the reference there is a morbid curiosity which prompts 
them to look it up. It seems harmless enough to say, as the 
defendant did in Lawrence v. Newberry (39 W.R. 605) in a letter to 
a paper under the title of ‘ Parochial Matters in E.:’ ‘I refer all 
readers of the letters on this subject (i. e. the rector of E.’s conduct) 
to the Primate’s speech on the Clergy Discipline Act.’ But even a 
blameless Archbishop may utter libels, and if he does so, though on 
a privileged occasion, it is not safe to repeat them. This is very old 
law. It is equally unsafe, we now know, to incorporate them by re- 
ference. In this newspaper-ridden age the law of libel grows apace. 


Stuart v. Bell, ’g1, 2 Q.B. (C.A.) 341, for instance, contains a 
valuable exposition by Lindley L.J. of the law of privileged 
oceasion. On a particular question of social or moral duty, 
opinions, whether judicial or unjudicial, will of course differ, but, 
casuistry apart, S/vart v. Bell seems a very plain case. Most persons 
at least in the position of Mr. Stanley would have considered 
themselves aggrieved if their magistrate-host had not informed 
them that their valet was ‘wanted’ by the police. The hardship 
arose from Mr. Stanley dismissing his servant without enquiry. 


A state-sanctioned nuisance must be put up with, but the sanction 
does not exempt the undertakers from negligence, and the same 
principle should oblige them to minimise the nuisance by all means 
in their power, Ifa waterworks company, for instance, has statutory 
power to sink a shaft, and causes a noise-nuisance to en adjoining 
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proprietor by using lift pumps, when it could do the work without 
causing any nuisance by using centrifugal pumps, one might perhaps 
suppose that it ought to use centrifugal pumps. Undertakers who 
do not prevent damage which by a reasonable exercise of their 
statutory or common law powers they might prevent, are negligent. 
So said Lord Blackburn in Geddis v. Proprietors of Bann Reservoir (3 
App. Cas. 430, 456). But Vaughan Williams J. seems to think other- 
wise (J/arrison v. Southwark Water Co.’g1, 2 Ch. 409). ‘Reasonable’ 
may not always be co-extensive with ‘physically possible’: it 
did not in this case in:lude centrifugal pumps, but in nine cases 
out of ten the question is only one of expense, and the court, as 
Lord Hatherley said in Aft.-Gen. v. Colney Hatch Lunatic Asylum 
(L. R. 4 Ch. 146, 158), is not in the habit of listening to any argument 
on the ground of expense when it restrains the doing of a wrong. 

There is a delightful irony however sometimes in the patient and 
respectful attention with which the Court does listen to impossible 
arguments. Such was that in A//.-Gen. v. Logan ('91, 2 Q. B. 100), 
that because a local board is a corporation existing for statutory 
purposes it has not the ordinary proprietary right to sue for a 
nuisance to property belonging to it or to act as relator in an 
information by the Attorney-General. One of the pleasures of going 
to the bench from the bar is, as Wilmot C.J. said, that you have to 
find truth instead of arguments. 





‘Good phrases,’ as Justice Shallow observes, ‘ are and ever were 
very commendable.’ We may therefore be grateful to Levasseur v. 
Mason & Barry (91, 2 Q. B.(C. A.) 73) for having saved us ‘ equitable 
execution’ from the strictures of Re Shephard (43 Ch. Div. 131) and 
for having generally threshed out the subject of equitable execution. 
Equitable, properly speaking, it no longer is, in the sense of being 
granted only by a Court of equity, but execution to all intents and 
purposes it is, and the only difference between it and ordinary 
execution is that the Court seizes because there is some legal 
impediment to the sheriff seizing. Where the Court seizes however 
by its officer the receiver it Coes not necessarily hand over the 
fruits at once to the creditor. It may indeed, if satisfied of his 
title, direct the receiver to pay over to him then and there, but it 
more often directs the receiver to keep the property ix medio (as 
the sheriff does too) until it has ascertained who is the person best 
entitled to it. The form of the order must depend on the facts and 
the Court's discretion, but the form of the order will not, as 
Levasseur v. Mason & Barry shows, prejudice the creditor if he 
ultimately establishes his right to have the property applied in 
satisfaction of his debt. The date when the creditor obtains the 
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appointment of the receiver determines his rights in any question 
of time-priority, for it is then that the Court admits his claim, at 
least provisionally. 

A proviso for forfeiture of an estate if ‘taken in execution by 
any process of law’ will take effeet, so Kekewich J. has recently 
decided (Blackman v. Fysh, 39 W. R. 520) by the appointment of 
a reeciver.—no mean argument for ‘equitable execution’ seeing 
that forfeitures are s/rictixsimi juris. 


Prophesying, as George Eliot remarks, is the most gratuitous 
form of error. Giving definitions is perhaps the next. It is one 
which our Courts, accordingly, assiduously avoid. For eight years 
practitioners have had to wait for a definition of what is a final as 
distinguished from an interlocutory appeal, and have had to put 
up instead with knowing that this is, and that is not, a final appeal. 
It has come at last. An order is ‘final’ only where it is ‘made 
upon an application or other proceeding, which must, whether such 
application or other proceeding fail or succeed, determine the 
action’ (Sa/aman v. Warner, ’91 Q.B. (C.A.) 734)—a principle, at least, 
raleat quantum, This tentative and creeping course, which begins 
by deciding particular cases intuitively or experimentally, and 
ends by extracting the principle from them, is characteristic of our 
Courts. No doubt it is lineally derived from the primitive idea 
that judges are inspired, and their Themistes divinely dictated, an 
idea which Lord Brougham was only expressing in a _ practical 
way when he said to the colonial governor with little law, ‘ Give 
your decision, it will probably be right, but not your reasons, they 
will probably be wrong.’ As Wordsworth more poetically puts it, 
‘we feel that we are wiser than we know. For this intuition or 
inspiration unfortunately fails when it comes to giving reasons or 
definitions; to defining, for instance, a ‘ bare trustee.’ This mys- 
terious personage has long been wanted by conveyancers, but his 
identity has been rendered doubtful by Hall V.-C. describing him 
as a trustee with no active duties to perform (Christie v. Ovington, 
1 Ch. D. 279), and Jessel M.R. as a trustee with no beneficial 
interest (Morgan v. Swansea Urban Sanitary Authority, 9 Ch. D. 582). 
In Re Frayling & Cunningham's Contract (64 L. T. R. 558) Stirling J. 
favours the former view, which is also that of the profession. 
Happily the Legislature of late has taken to defining its own terms. 








*Publie policy, as Burroughs J. observed, ‘is a restive horse, 
and when once you get astride of it there is no knowing where it 
will carry you.’ It carried the House of Lords in Faunfleroy’s Case 
(4 Bligh N. R. 194) to the startling conclusion that an assured by 
committing a capital felony, and thereby hastening his end at the 
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hands of the hangman, disentitles himself, or rather his executors, 
to recover on the policy. It has carried the Divisional Court in 
Cleaver v. Mutual Reserve Fund Life (39 W.R. 638) to the still more 
startling conclusion, that because Mrs. Maybrick poisoned her 
husband the insurance company may not only refuse to pay 4er, 
which public policy may no doubt justify, but refuse to pay at all, 
and pocket the premiums. The peculiarity of the Maylrick Case 
was that the policy was effected under s. 11 of the Married 
Women’s Property Act, 1882. That section creates a trust in 
favour of the wife, and provides that the policy moneys shall not, 
‘so long as any object of the trust remains unperformed,’ form part 
of the estate of the insured. This must mean ‘so long as any 
object which can lawfully be performed remains unperformed.’ So 
long and no longer the trust for Mrs. Maybrick could not lawfully 
be performed. Public policy forbade. Then what happens? A 
resulting trust of the policy moneys arises for the benefit of the 
assured’s estate, and the executors, suing no longer as trustees 
under the section for Mrs. Maybrick, but as personal representa- 
tives of the assured, are entitled to recover. The principle which 
prevents a person like Mrs. Maybrick profiting by her misdoing 
creates a personal disability merely. Even were the wrongdoer 
sole executor, such an accidental union of personae ought not to 
affect the assured’s estate or prejudice his creditors. 





Law would hardly be the perfection of common sense which it 
is, if a gift such as that in Re Robson (’91, 2 Ch. 559) of ‘my old 
mahogany desk with the contents thereof, were not to pass pro- 
missory notes in the desk. True, Lord Hardwicke in Ro/erts v. 
Kufiin (2 Atk. 112) held that a gift by a testatrix of ‘all goods and 
things .. . in her closet’ did not pass a sum of money which was 
in it, but then a closet is not the natural receptacle for cash, as a 
desk is for promissory notes. Technical rules of construction for 
wills have too since Lord Hardwicke’s time fallen into disfavour, 
and latterly some very hard things have been said about them by 
the highest authorities. No dictum, however, of Lord Halsbury or 
Lord Esher could be more damaging to them than the charming 
irony of invoking the maxim, that choses in action have no locality, 
to prove schoolmen-fashion that promissory notes in a desk must 
be treated as if they were not there. Re Prater (37 Ch. Div. 481) 
and fe Robson, emphasising the testator’s true intention as the 
best, have swept away some very subtilty woven legal cobwebs. 





T dies in the colony of Victoria, possessed of promissory notes 
due at a future date from X and J], the makers thereof, who reside 
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in New South Wales. X and V have further entered into a covenant 
under seal to pay the notes when due, and at 7"s death the instru- 
ment containing the covenant is in 7s possession in Victoria. The 
Commissioner of Stamps of New South Wales claims probate duty 
on the debt due from Yand ) The Privy Council in a learned 
judgment delivered by Lord Field decide that though, if the debt 
had been solely owing on the notes, the Government of N.S. Wales 
would have been entitled to probate duty, yet as the debt is 
secured by deed and the deed itself is, at the time of 7’s death, in 
Victoria, no probate duty is payable to the Government of N.S. 
Wales. This is the effect of Commissioner of Stamps of N.8. Wales v. 
Hope, 7 Times L. R. 710. The Privy Council have re-aftirmed the 
doctrine to be found in various old cases, that for the purposes of 
probate while the locality of a simple contract debt is determined by 
the residence of the debtor, the locality of a debt due under seal is 
determined by the situation of the deed under which the debt is 
due. This distinction, if the matter is to be decided by precedents, 
is well established. (See for example the judgment of Abinger 
C.B. in Aflorney-General v. Bouwens, 4 M. & W. 191, 192). But 
for all that the distinction is in itself essentially absurd. The 
‘locality’ of a debt is a mere fiction of law. What be the rule that 
a necessary fiction upholds is in this case of very little consequence. 
Whether the locality of a debt be determined, as it is for some pur- 
poses, by the domicil of the debtor; whether it be determined, as it 
generally is for probate purposes, by the residence of the creditor ; 
or whether it be determined, as in the N.S. Wales case, by the 
situation of the document by which the debt is secured, is pretty 
well a matter of indifference. What is of importance is that there 
should be one clear intelligible rule regulating, on the same prin- 
ciple, the liability to probate duty of every kind of debt. If the 
Courts are so bound by precedents arising under a condition of 
affairs quite different from that which exists to-day, that they cannot 
see their way to establish a clear general principle, then the legis- 
lature should intervene and completely do away with the obsolete 
distinction as regards liability to duty between simple contract 
debts and specialty debts. To a certain extent this is done by 
25 & 26 Vict. c.22. But that Act should certainly be so extended 
as to apply to cases such as Commissioner of N. 8. Wales v. Hope. 





Persons curious in the development by English courts of the 
rules governing the (so-called) conflict of laws should study Alcock 
v. Smith, 7 Times L. R. 750, with which should be read the judgment 
of North J., Jn re Queensland &e. Co., 91, 1 Ch. 536, 545. 

In 1858 Westlake maintained, following the guidance of 
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Savigny, that the assignment of individual movables should be 
governed by the law of the country where the movable is situated 
at the time when the assignment takes place (see Westlake, Private 
International Law, 1st edition, p. 260). But Westlake in 1858 writes 
in the tone of an author maintaining an opinion opposed by the 
weight of received authority. He was fully justified in taking this 
tone since at that date the language of English lawyers implied that 
transfers of movable property were governed by the law of the 
owner’s domicil (see Si// v. Worswick, 1 Hy. Bl. 690). The decisions 
of the English courts, however, during the last thirty-three years 
have fully justified the view maintained by Westlake. In A/cock v. 
Swith, Romer J. distinetly lays down that the validity of a sale of 
English bills in Norway is governed by Norwegian law ; and North 
J., delivering judgment in re Queensland de. Co., lays it down as a 
received principle of law that ‘a transfer of movable property, duly 
carried out according to the law of the place where the property is 
situated, is not rendered ineffectual by shewing that such transfer 
as carried out is not in accordance with what would be required 
by law in the country where its owner is domiciled’ (‘g1, 1 Ch. 
p- 545). It is by the way curious that the Court of Appeal, when 
deciding Cochrane v. Moore, 25 Q. B. D. (C. A.) 57, did not consider 
the possible applicability of a principle which would have made 
the consideration of the point on which the judgment of the Court 
turned unnecessary. Whatever may be the explanation of this. the 
final establishment in England of Savigny’s doctrine is noteworthy. 
The influence of theorists on the judicial development of English 
law is far greater than is generally supposed. The rules which in 
England govern the conflict of laws are, all but wholly, founded on 
the teaching of Story as modified by the doctrines of Savigny. 
Story and Savigny were each eminent professors. 





In Angus v. Clifford,’gi1, 2 Ch. (C. A.) 449, the Court of Appeal 
have fairly applied the principle finally established by Pees v. Derry, 
14 App. Cas. 337. This principle is, to use the words of Lindley 
L.J., that ‘an action for a negligent, as distinguished from a 
fraudulent, misrepresentation in a company’s prospectus cannot be 
supported.’ Hence it follows, to sum up very briefly the effect of 
Angus Vv. Clifford, that directors who, having purchased a mine, state 
untruly that the favourable reports of its value, which they print 
in the prospectus, were ‘ prepared for the directors’ (i.e. the pur- 
chasers) whereas they were in fact prepared for the vendors, are not 
guilty of fraud or liable to an action if they made the statement 
with culpable carelessness, but without knowing it to be untrue and 
without intending to deceive. Few persons can doubt that the 
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decision of the House of Lords in Peck v. Derry is logically and legally 
sound. Carelessness in forming or expressing a belief is not the 
same thing as pretending to believe what you know to be untrue. 
But though negligence cannot be identified with lying, the decision 
in Peek vy. Derry, as applied in dugus v. Clifford, gives rise to more 
than one reflection. 

First. Peek v. Derry, at any rate as understood by the judges, 
shows that persons in the position of the directors may through 
culpable carelessness issue a prospectus containing false statements, 
which in fact deceive and ruin purchasers, without incurring any 
legal liability. They are, in short, under no legal duty to use 
ordinary care in forming the beliefs which lead them to circulate a 
delusive prospectus. This is the law; whether this ought to be the 
law is quite another question. No one can read the judgments 
either of Lindley L.J. or Bowen L.J.-without coming to the con- 
clusion that these eminent judges suspect that the law does not go 
far enough in enforeing the moral liability of directors for the truth 
of the statements by which they induce purchasers to buy the 
shares which the directors are anxious to sell. 

Secondly. A jury would, it may be suspected, be more ready than 
a Court to treat culpable carelessness as decisive evidence of fraud. 

Thirdly. Peeks v. Derry in strictness only decides that in an action 
for deceit the plaintiff must prove actual fraud, or in other words, 
if a man complains of having been deceived, he must show that the 
defendant is a liar. But the case as interpreted by the Courts is 
held to show not only that negligence is not the same as fraud, but 
also that no action whatever will lie for negligent misrepresenta- 
tion. It is hardly conceivable that eminent judges should have 
mistaken the effect of a case which they have long and carefully 
considered. Otherwise the suggestion might be made that against 
persons in the position of directors an action might even now lie 
for negligent misrepresentation. It is at any rate a hard doctrine 
that ‘culpable carelessness’ in the discharge of an important duty 
may not give rise to an action on the part of persons to whom the 
carelessness has caused pecuniary damage. 





Jones v. The Merionethshire Building Sociely,’91, 2 Ch. 587, decides 
that any agreement is illegal which, whatever its terms, is really 
made with a view to stifle a prosecution. Assuming that an agree- 
ment which has any tendency to obstruct the administration of 
justice is unlawful and void, it certainly follows that an agree- 
ment intended to check a prosecution, whatever be its terms, cannot 
be enforced. It is just as well that the public should be warned, 
as they are by the decision of Vaughan Williams J., that an 
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hear illegality upon its face. 

What is a trade-mark? When is a particular word (such for 
example as Monopole) used as a trade-mark? These are the 
enquiries which in Michards vy. Butcher, gt, 2 Ch. (C. A.) 522, 
veeupied and perplexed first Kay J., and then the Court of Appeal. 
They seem simple enough, but they are really difficult because the 
reply to them cannot be based upon any clear principle. All that 
Richards v. Butcher decides is that the word Monopole was not used 
as a trade-mark within the meaning of the Trade-Marks Registra- 
tion Act, 1875, by certain wine-merchants. This is a matter of 
importance to the particular firm, but hardly of consequence to the 
public. The case does, however, lead to one conclusion of more 
general importance. A word, e.g. Monopole, which is part of a 
mark used to distinguish certain kinds of champagne, is not itself 
a trade-mark. In other words, the ‘ part of a trade-mark’ is not ‘a 
trade-mark.’ This is not a startling result of assiduous application 
of judicial acumen, but it is nearly the only general doctrine to be 
deduced from the elaborate judgments in Richards v. Butcher. 


X, the manager of a manufacturing company, agrees with A to 
‘devote the whole of his time’ to 4’s business. In breach of this 
agreement X gives part of his time to the service of 4’s rival, B. 
A is not entitled to an injunction restraining Y from doing any- 
thing inconsistent with his contract with . 

This is the substantial effect of Whitiood Chemical Co. v. Hardman, 
‘gi, 2 Ch. (C.A.) 416. The judgment of the Court of Appeal will 
give rise to criticism. Why, it will be said, has not 4 a right to 
restrain \ from breaking his contract? How, a lawyer may add, 
is Whitwood Chemical Co, v. Hardman consistent with Lunley v. Wagner, 
5 De G. & Sm. 485; 1 D. M. & G. 604? 

To each question there is a satisfactory answer. The refusal to 
grant an injunction is a perfectly fair application of the principle 
that the Court does not decree specific performance of contracts for 
personal service. Lumley v. Wagner establishes a limited exception 
to this rule. But the Wiitiwood Chemical Company's Case does not 
come within the exception, which itself constitutes ‘an anomaly 
which it would be very dangerous to extend.’ Nothing could be 
more true than the observation of Lindley L.J., that ‘the Court, 
looking at the matter broadly, will generally do much more harm 
by attempting to decree specific performance in cases of personal 
service than by leaving them alone ; and whether it is attempted 
to enforce these contracts directly by a decree of specitie perform- 
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ance, or indirectly by an injunction, appears to me to be immaterial.’ 
The plaintiff, be it remembered, who cannot obtain specific per- 
formance has other remedies, such as an action for damages. 

There exists a curious contrast between modern Parliamentary 
legislation and modern judicial legislation. Parliament every 
session sanctions some new inroad on freedom of contract. The 
judges every term express and act upon the conviction that the 
law ought not to introduce into any contract terms which have 
not been inserted by the parties. J/amlyn § Co. v. Wood § Co., 
‘gt, 2 Q. B. (C. A.) 488, is a good specimen of the prevailing 
judicial spirit. 1 § Co., who carry on business as brewers, agree 
to sell A, and A agrees to buy, at certain rates all the grains made 
by X § Co. between July, 1885, and September, 1895. 4X § ©., 
in 18go, sell their business, and in consequence cease to supply 
grains to 4, who sues X § Co. for damages, alleging that it is an 
implied term of the agreement that XY § Co. should not by any 
voluntary act of their own prevent themselves from continuing the 
sale of grains to J, and that the sale of the business is a breach of 
such implied term. The Court refuse to read the implied term 
into the contract ; the ground of their refusal is that the terms of a 
contract depend wholly on the intention of the parties, and that 
a Court ought never to imply any term which is not manifestly 
necessary for carrying out that intention (see 7/e Moorcock, 14 P. D. 
(C. A.) 64). The refusal will seem to most persons reasonable, but 
it is clearly based at bottom on a belief in the doctrine of /aissez 
Jwire. It is open to one further observation. The ‘intention of the 
parties’ so often referred to by the judges hardly ever means the 
actual intention of the persons who contract, for honest disputes 
at any rate, about a breach of contract, generally arise from some- 
thing having taken place which neither party foresaw at the time 
when the contract was made. The ‘ intention of the parties’ means 
not the intention of a given 4 and X, but what would have been the 
intention of sensible persons in the position of 4 and X if at the time 
of contracting they had contemplated a particular possibility, e. g. to 
recur to /lam/yn § Co. v. Wood § Co., that X should sell his business. 





Not a quarter passes without bringing to our notice cases which 
illustrate the extraordinary state of the law with regard to the con- 
tractual liabilities of married women. The last of these cases is 
Pelton Bros. vy. Harrison, ’91, 2 Q. B. (C. A.) 422. X is a married 
woman possessed of separate property not subject to any restraint 
on anticipation. She is also possessed of other property subject to 
a restraint on anticipation. She incurs a debt during coverture. 
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On the death of her husband, she is sued by 4 the creditor for the 
debt. dA obtains judgment, but according to the decision of the 
Court of Appeal the judgment must be satisfied only out of the 
separate estate which was originally free from restraint on antici- 
pation, and 4 cannot touch the possibly much larger property of YX, 
whieh, during her husband’s lifetime, was subject to restraint on 
anticipation, hut is freed from it by his death. It is impossible to 
read the judgment of the Court without seeing that it is legally 
correct. It is a fair deduction from the provisions of an ill-conceived 
and ill-drawn Act sanctioned by the ignorance and stupidity of 
Parliament, and rendered more complicated by the subtlety of 
judicial interpretation. When at.ength the ordinary public perceive 
that a married woman has obtained the right to incur debts without 
ineurring anything like full liability to pay them, they will come to 
the conclusion that, to use the words of Kay L.J., ‘the law on this 
subject is in a very anomalons condition,’ and that it is a matter 
urgently requiring the consideration of the Legislature. Nor is there 
any real difficulty in seeing how the anomaly ought to be removed. 
A married woman must be placed as regards contractual liability 
in the position of a feme sole. We have urged this point again 
and again on our readers, and shall continue to do so so long as 
the Law Reports contain eases like Pe/ton Bros. v. Harrison. 





Great are the mysteries of a contract by deed. To most persons 
it seems the type of a legally binding agreement. Yet the defen- 
dant in Walter v. Everard, ’g1, 2 Q. B. (C. A.) 369, attempted to 
escape from liability on the ground that the contract on which he 
was sued (made during infancy) was a contract under seal and that 
such a contract could in no case be binding on an infant. The 
oddity of the thing is that the defence, though unsuccessful, had 
so much plausibility, that able judges were foreed to look up 
authorities in order to determine whether an infant who would 
have been liable to pay for necessaries if he had merely agreed 
to do so by word of mouth, ceased to be liable because he had 
bound himself to pay for them by deed. 





Colquhoun v. Brooks, 14 App. Cas. 493, determined that a trader 
resident in England, who carries on business abroad, e.g. in 
Australia, is liable to pay income-tax not on the whole of his 
profits, but only on that part of his profits which is transmitted to 
him in England; if spent or invested abroad they are not assess- 
able. 

London Bank of Mewico Se. v. Apthorpe, 91, 2 Q. B. (C. A.) 378, 
is an unsuccessful attempt to carry further the exemption from 
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liability established by Co/gahoun v. Brooks, The bank, whose head 
office is in London, carry on business both in England and in 
Mexico. Of the profits made in Mexico, some part has been spent 
there for the advantage of the bank. On this part they have 
claimed exemption from income-tax, and the claim has been 
rejected, first by the Queen's Bench Division and then by the Court 
of Appeal. The rejection is placed on the broad ground that ‘it is 
untrue to say that the business which they carry on is carried on 
in Mexico’ (see judgment of Esher M.R., p. 382). 

The decision is in one sense satisfactory, for it shows that the 
Courts are not prepared to whittle away the effect of the Income 
Tax Acts. But there may be some little doubt whether the ground 
on which the Court of Appeal have based their decision is so tenable 
as it at first sight appears. There is a difficulty in maintaining 
as a matter of fact, that an English banking company who have a 
branch office and make profits in Mexico do not carry on business 
there. A question further suggests itself which will soon, we may 
anticipate, occupy the Courts. Is the Loudon Bank of Mexico v. 
Apthorpe consistent with Tischler v. Apthorpe, 52 L. T. N.S. 814; 
Pommery VN. Apthorpe, 56 L. J. (Q. B.D.) 155, and other decisions 
popularly known as the ‘champagne cases’? If a banking company 
who have a branch office in Mexico and make gains there do not 
“arry on a business in Mexico, how can it be maintained that a 
French wine-merchant who has his head office at Bordeaux, but 
sells champagne at a profit in London, exercises a trade in England ? 
It is singular that in the argument on behalf of the appellants in 
London Bank of Mexico vy. Apthorpe no attention was apparently 
called to the champagne cases. 

The first volume of the Revised Reports has appeared. It con- 
tains such cases as are ‘still of practical utility’ decided in the 
Common Law Courts and in the Chancery between 1785-1890. 
Among the reviews of this number a contributor has made some 
remarks on the volume before us. It is enough here to note the 
commencement of an enterprise which must be of interest to 
lawyers. We are asked to state that the reference to Lickbarrow v. 
Mason in the preface is by an accidental slip given as p. 247 instead 
of 427. 





It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 
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NATURAL LAW AND THE BERING SEA QUESTION. 


HE Pering Sea controversy is and may long continue extant, 

but I shall be told that natural law is dead and buried. I 
would it were. It dominates many American modes of thought. 
It is drawn into almost every international despatch that has been 
written, during the last hundred years, on the subject of the North- 
west Atlantic fisheries. It looms largely in the published proceedings 
of the Halifax Commission, and is said to have heen much argued 
during the three months’ sedervut which resulted in the formation 
of the Chamberlain Treaty (1888). It threads Mr. Bayard’s and 
Mr. Blaine’s correspondence in regard to the Bering Sea and is the 
latent foundation of the most recent query of United States’ 
diplomacy : when and where did Canadians get the right to traverse 
the North-west waters, and fish and shoot throughout them’? It 
is inextricably intertwined with another fiction which many 
lawyers regard as defunct, but which Mr. Blaine stipulates he 
shall not be understood to abandon: that British subjects have 
lost by acquiescence whatever right they may once have had north 
of the Aleutian islands*. Two years ago, when arbitration was 
first mooted officially as a way out of the pending difficulty, the 
Canadian minister proposed that his country’s claim be judged by 
natural law. An ingenious writer in a legal periodical lately 
dedneed from the same theory the measure of British and American 
right in the Bering Sea*. It is the chief stock-in-trade of either 
counsel and the main buttress of the Court’s decision in the /o/)/ix 
ease, and has found its way as an admission into the Sayward 
motion for prohibition. Whether it be or be not immediately 
relevant to the questions at issue between the nations, natural law 
has had very great and, to my thinking, disastrous power over the 
international concerns of Canala. In fishery questions, it has 
been and is being used in opposite ways: to minimize Canada’s 
dominion on the Atlantic and to maximize her neighbour's 
sovereignty in and over the Pacific. 

I purpose in this paper to examine certain phases which the 
natural-law theory assumes in the case of the Do/p/in, one of six 
Canadian schooners that were captured and condemned in 1887 for 
seal-killing in the Bering Sea. The judgment of the Court is that 


* Despatch, April 14, 1891. * Ibid. * London Law Mag., Oct. 1889. 
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the United States has jurisdiction, over foreigners as well as over 
her own citizens, seaward from Alaska to the line traced in the 
treaty of cession from Russia (1867) or, as His Honor puts it, ‘to 
the 193rd degree of west longitude ;" that section 1956 of the 
Revised Statutes (United States) shall be so construed; and that 
this range of dominion ‘is a legitimate exercise of the powers of 
sovereignty under the laws of nations with which no [other] 
nation can lawfully interfere'’ The question arises by way of 
demurrer and under consent of counsel, The consent states that 
the alleged offence ‘took place within that portion of the Bering 
Sea which the United States claims under the treaty of 1867, and 
beyond the limit of ten miles from any land *.’ 

The words to be interpreted are ‘the waters of Alaska,’ in the 
language of the judge, ‘the territory of Alaska and the waters 
thereof;’ how far seaward do they ‘reach? Mr. Drake, for the 
claimants, puts his contention in the alternative. He admits that 
the term carries jurisdiction three nautical miles beyond the 
coast-line, but denies it any further extent; that is, he adopts the 
well-known three-mile belt of natural law. Upon the strength of 
it, coupled with the consent, he claims release of his clients’ ships, 
their furniture and cargo. Should the Court not be with him in 
this view, he has a shot reserved and submits that the Act itself, so 
far as it gives a wider jurisdiction, is beyond the power of Congress 
to enact, is unconstitutional or void. In other words, section 1956 
is valid to the vanishing-line of the three-mile zone, but beyond 
that line invalid *. 

His Honor sets aside the constitutional objection by reference to 
two decided cases*. On turning to the reports you find that they 
are convictions for selling liquors under a former but analogous 
Act. The offence in Ne/sox’s case was committed on land and had 
therefore no bearing on maritime dominion. In the second instance, 
the act charged took place within the Kotzebue Sound, and the 
conviction involved the question on which the Lo/p/in ease should 
have turned. Judge Deady says: ‘The phrase District of Alaska 
as used in the Act and executive order, in my opinion, includes 
that portion of the sea along its coasts which lies within the line 
from promontory Point Hope to cape Prince of Wales.’ While 
there is no mention in the judgment of a three-mile or any greater 
range of extra-coastal jurisdiction, Mr. Deady obviously excludes 
both, bounds his country’s sovereignty by, and gives scope to the 
Act, within the headland-line. Under this Mr. Drake should have 


' Mail, Toronto, November 9, 1887. 

* Brit. Doe. Enelo, 4, No. 175, Cor. B.S. 5S. F. (U.S.) No. 2, 1890, p. 233. 
’ Brief, Corres, Seizures B, A. Vessels, 1856-7 (Can. ), 47. 

* U.S. v. Nelson, 27 Fed, R. 202; The Louisa Simpson, 2 Sawyer, 57. 
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succeeded, apart from the soundness or unsoundness of his own 
argument. 

In 188y the English Parliament applied the headland theory to 
the Moray Frith for purposes of fishery’. On examining the Act, 
Mr. Blaine finds that from Rattary Point to Duncanshy Head is 
about 85, and that from each of these places to the apex of 
the bay is 65 and 75 miles, respectively. Thence he calculates 
the jurisdictional triangle to contain 2700 square miles.’ The 
measurement may be correct. I mention it to call attention to the 
argument that is based upon it. That argument is two-fold. First, 
England's arrogation, being of so great compass, is exorbitant. If 
so, how shall we view Judge Deady's construction of the phrase 
‘District of Alaska?’ Point Hope is distant from cape Prince of 
Wales not 85 but 185 miles, and the shortest line from each of 
these points to the head of the Sound exceeds the corresponding 
distances in the Moray Frith by about three times. Its superticial 
area therefore will be proportionately greater. Norton Sound lies 
immediately to the south of the Sound of Kotzebue and is nearly 
double its size. Is it not included in the ‘ waters of Alaska’ under 
sec. 1956? By analogy of the Simpson case, one would conclude it 
is; yet Mr. Blaine does not tell us what number of square miles its 
jurisdictional area covers, nor how exorbitant is the United States’ 
assumption of dominion over it. He also forgets, for the moment, 
that England's sovereignty in the Moray Frith, and that of the 
United States over the Kotzebue and Norton Sounds, do not arise 
by way of triangulation, nor because of the extent of superticies 
they contain, but because they are held within discernible, or 
approximately discernible, jaws of the land, /wuces terrae, as the 
mouths of the Chesapeake, Delaware, Conception Bay. In the 
second place, England’s arrogation over the Moray Frith being 
exorbitant, how shall it be met on the part of the United States ? 
By diplomatic request that she reduce her claim and amend her 
Act; for which procedure Mr. Seward’s representation to Spain in 
1862 concerning Cuba would serve as a precedent? By no means; 
by process of re-action, such a step might tend to vacate the 
executive orders of 1794, the Bering Sea regulations or, it may be, 
subvert the whole tenor of American law on sea-ownership. By an 
arrogation no less exorbitant on the part of the United States? 
Still no; because the United States not only goes thus far but 
much further. What then? Mr. Blaine falls back on the good 
old plan of out-heroding Herod, and prefers a claim so wildly 
exorbitant that no tinge of innocence can redeem it from spread- 
eagle-ism. The English preserve in the Moray Frith is made to 


* Ch. 2, sec. 1, Stat. 1889. 








318 The Law Quarterly Review. 


{No. XXVIIL 





justify the erection of a cireular ware c/avsum in mid-ocean, at the 
centre of the Bering Sea; a seal-preserve whose bounds shall have 
no relation to land-promontories and whose radii shall extend in 
all directions sixty miles from the Pribylofs!! 

I may be told that, time and again, Mr. Blaine has declared him- 
self against closed seas on his own behalf as well as on behalf of 
his country. But here a sort of mystification arises ; for the dis- 
claimer, no matter how broadly worded, does not seem to be 
considered inconsistent with the establishment of a new closed sea 
in the disputed region, nor with the maintenance of one already 
erected or supposed so to be. Otherwise, the United States, which 
has shown so great activity in issuing regulations and proclamations 
in regard to the Bering Sea, would have taken some step to retract 
or disallow Mr. French’s order of 1881 or Mr. Manning's re- 
affirmance of it in 1886; to prevent the recurrence of such judicial 
accidents as resulted in the condemnation of the Thornton, Carolina, 
Onward and six other Canadian vessels—condemnations which pro- 
ceeded openly on the supposition that a mare clausum had been 
established in the Bering Sea, covering half-a-million square miles 
of it; to redress the injuries which these condemnations had 
wrought or, at least, to express disapproval of her own officers’ 
acts in relation to them. As I read Lord Salisbury’s despatch* he 
accepted Mr. Blaine’s repudiation of closed seas simpliciter, but the 
American statesman, in his reply, takes pains to correct his lordship, 
and to affirm that he recedes from no claim, nor from the benefit of 
any claim, that had been advanced on the United States behalf *. 
The subsequent project of a closed season, dividing the sea into 
four sections and patrolling it with men-of-war, was, when first 
proposed by Mr. Blaine, a closed sea to all intents and purposes. It 
was to continue from May till November, the whole fishing season, 
and was to be operative against foreigners only. As now pro- 
claimed, each Executive undertakes, practically, to prohibit its 
own subjects from seal-killing for this summer only. Its ostensible 
purpose is to enable enquiry to be made into the alleged depletion 
of the seal-fisheries by Canadian ‘ marauding,’ and to provide data 
for a future arbitration’. Its real object may be to enable the 
United States to retire with dignity from its present untenable 
position. 

With regard to Mr. Drake’s constitutional point, a more effective 
answer might have been given to it. A section or clause of an Act 
may confer one range of jurisdiction and a second clause another 


* April 14, 1891. * Fur. Cor, (U.S.), No. 1 (1891), 87. 
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range ; but that one and the same clause should confer an undivided 
jurisdiction which, in the matter of extent, shall be in part valid 
and in part void, is an extraordinary proposition, and seems unten- 
able in view of former decisions in the United States’ Courts’. In 
so far as concerns his admission of a three-mile belt. does the United 
States claim it under see. 1956? There is no mention in that 
section of any extra-territorial zone of dominion, though in three 
instances the Federal government has asserted and continues to 
exercise one. Thus, section 5278, Rev. Stat., follows the treaty with 
Britain (1794), provides for neutrality ‘within the waters of the 
United States,’ and proceeds ‘or within a marine league of the 
coasts or shores thereof. It draws a distinction which Mr. Drake 
does not observe, a distinction between those waters which belong 
to a country and those which lie outside its coast-line, but over 
which a limited power for specified ends is sometimes permitted or 
not objected to. The Customs laws and the Guadaloup-Hidalgo 
Treaty are the remaining cases. In 1872, Mr. Fish felt that an 
apology should be made for both to the British Government *. He 
excuses the first because ‘it was passed in the infancy of the 
Government,’ because such ships only are hailed or boarded as are 
making for land and because no complaint had been made by, and 
no cause of complaint given to, any nation by reason of a right of 
search that stretched not three miles but four leagues into the 
ocean. The experience of a century may or may not have justified 
the enactment and proved its utility ; but its constitutionality is no 
more open to question than that of similar acts which have been in 
foree for many years for the same purpose in England and Canada. 

The Hidalgo Treaty sets out the subsisting boundary between 
Mexico and the United States, and projects it nine miles into the 
Gulf of Mexico. Mr. Fish assures us that the arrangement was 
made ‘to prevent smuggling,’ that it affected and affects ‘only the 
parties to it’ and ‘was not intended to trespass on the rights of 
Great Britain or any other power.’ One point for us here is that 
the nine-mile range, contrary to Mr. Drake's contention, subsists 
as between these nations, and is not objected to on the part of 
Britain. <A second is inferential. Had Russia ceded or under- 
taken to cede such a portion of the Bering Sea as is claimed, or 
constituted the line traced in the treaty of 1867 as the boundary 
between those possessions. marine and other, which were to remain 
hers, and those which were granted to the United States ; such an 
arrangement, by parity of reason, would be obligatory upon the 

* Allen v. Louisiana, 103 U.S. 80, 83-43; Poindexter v. Greenhow, 114 U.S. 270, 304-5 ; 
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parties to the deed only and would not trespass upon the right of 
Great Britain in that part of the world, nor on that of Canada as a 
portion of the British Empire. How strange is it, then, that the 
absence of such a provision in the cession or its non-mention in the 
statute should authorize the United States’ cruisers to seize, and the 
United States’ courts to condemn English vessels as trespassers on 
ihat sea; or require that there be read into the term, ‘ waters of 
Alaska,’ some extra-coastal belt, whether of three miles or any 
yreater extent. 

The interpretation is not extended since 1887. One Act only 
has been passed, that of 1889, which is incorporated into the Pro- 
clamation of that and each succeeding year. It makes section 1956 
‘to include and apply to all the dominion of the United States in 
the waters of the Bering Sea.’ But did it not so apply before? At 
the date of condemnation? What greater or less range of juris- 
diction do these words confer? Mr. Dawson differs and differs 
widely from Mr. Deady in his answer to the question, what are the 
waters of the United States in Alaska? but they agree that the 
Act in its original form covered all that dominion, no matter how 
wide or how narrow its range may be. The Congressional amendment 
was scarcely required because of any hesitancy on Mr. Dawson's 
part, want of proper daring in asserting his country’s jurisdiction, 
or in extending it far enough. Whatever may have been the pur- 
pose of Congress or have called forth the blast of trumpets that 
accompanied the amendment’s inauguration, the alteration in the 
law is this: that section 1956, applying originally to the ‘ waters of 
Alaska,’ shall now apply to all these waters. 

On the 15th of June last, the English and United States’ Execu- 
tives entered into an Agreement relative to the Bering Sea with the 
concurrence of Canada’. Its first section provides for a closed season 
cast of the treaty-line, and section 3 gives to commissioned ships 
of either nation power to capture offending vessels and persons 
‘outside the ordinary territorial limits of the United States.’ What 
are these ordinary limits? If, as I contend, they are ‘ the waters of 
Alaska’ and confined to the headland-line, the action of the 
American Executive, or its want of action, may give rise to curious 
complications. Before entering into the Agreement, or issuing her 
Order in Council *, Britain passed an enabling statute*. But no 
statute was passed by or asked from Congress to give legislative 
sanction to the closed season, and the Agreement itself is neither 
authorized nor ratified. Will its terms, then, be binding on the 
United States, its ships and citizens? In case an English cruiser 


* Times, June 16, 1891. * London Gazette, June 24, 1891. 
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capture an American ‘pirate * east of the treaty-line, will the seizure 
or subsequent handing-over be legal? This would amount to saying 
that the mere action of the Executive is sufficient to create a closed 
sea where and as it chooses, and to give foreigners power to seize 
and search its citizens and their ships on the high seas. Were this 
law, the liberty of the individual in ‘freedom’s favoured land’ were 
in very great danger. If you assume that Mr. Drake’s three-mile 
zone constitutes the ordinary territorial limit, the same difficulties 
confront you, the want of legislative authority for capture outside 
that line. Should I be told that the Act of 1889 is cabined within 
neither of these interpretations, but gives the President all needed 
power ; then, ‘all the dominion of the United States’ will stretch 
to the treaty demarcation-line. But by the same Act, ‘the waters 
of Alaska’ have an equal extent and are made the ordinary terri- 
torial limits there. The Agreement with its power of apprehension 
is not to have operation within these bounds, but outside of them 
(see. 3). What is outside? The North Pacific Ocean south of the 
Aleutians, and the western section of the Bering Sea which, I pre- 
sume, we must now call its Russian half. But the Agreement does 
not concern and gives no power over either of these (sec. 1), neither 
does the Act of Parliament nor the Order in Council. What need, 


‘then, was there to send British war-ships to patrol the North-west 


waters? They have no function to perform; they can act neither 
inside the treaty-line nor outside of it. To avoid this inconvenience, 
it may be said that the Act of 1889, from which the President 
derives whatever power he has, is itself exceptional, gives special 
and not ordinary extent to the waters of Alaska. In the form in 
which the bill was presented by Mr. Dunn, passed the House of 
Representatives and sent to the Senate, it was exceptional and 
exceptional in this : that by express wording it carried jurisdiction 
to the line of the treaty and gave retro-active sanction to Mr. Daw- 
son’s judgment against the Yo/phin. But in a conference between 
the Houses, the exceptional part, all that which gave or could give 
a range of dominion beyond the coast, was struck out'. The bill 
as it became law reads as I have quoted it in the preceding pars- 
graph. While then one may not be disposed to question the neces- 
sity for, or the probable benefit to be derived from, the closed season, 
the mode of its promulgation on the part of the United States in a 
legal point of view is an extraordinary assumption of its Executive, 
an assumption without legislative authority,an assumption to which, 
unfortunately, the countenance of England and Canada has been, 
at least indirectly, given. 

Mr. Delaney was specially instructed for the prosecution. He 
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fairly outdoes Mr, Drake in advocacy of the three-mile phase of 
natural law'. With him it is ‘a doctrine sanctioned by an un- 
broken line of precedents covering the first century of our exist- 
ence,’ one which ‘the United States would not abandon if they 
could and could not if they would.’ He couples with this a dis- 
claimer of closed seas which is as strong, if not stronger than Mr. 
Blaine’s. By the terms of the consent, the acts under considera- 
tion were committed more than ten miles from land: you might 
therefore have expected Mr. Delaney to have joined hands with Mr. 
Drake and moved the Court, in his official capacity, to quash the 
proceedings against the Lo/p/in, in the name of this so long sanc- 
tioned and dearly cherished doctrine. But not so; the very con- 
trary of so. Well, then, since maria c/ausa are impossible, and the 
United States will have none but a three-mile belt, you may ask 
how Mr. Delaney extricates himself from the maze, supports the 
libel consistently with his professions and presses for a condemna- 
tion? His brief emanated from Washington about the time when 
Mr. Elliott's invention was in the ascendant or was reaching its 
culmination, that a ‘firm pelagic boundary’ stretched across the 
islands and oceanic spaces seven hundred miles from Attu to the 
continent ; and he rests his demand for a forfeiture on the ground 
that the Bering Sea in its eastern part is really an interior bay of 
the United States, that it is enclosed within her headlands, and is 
as much her property as the Bristol Channel or the Moray Frith is 
English. This, so far as I can see, is the only plea on which the 
condemnation of the Canadian sealers can be maintained; yet a 
little consideration will show how untenable, how frivolous it is. 
The presiding judge rejects it. 

Mr. Blaine, taking up the argument, labours to show that before 
1821 a name, more or less distinctive, was at times applied to the 
waste of waters which lies above the Aleutians. On the other 
hand, Lord Salisbury gives a long list of geographers, before and 
since that date, who treat these waters as parcel of the Pacific 
Ocean. But no shadow of proof is forthcoming that Russia re- 
garded the Bering Sea as one of her bays while she held the land 
on both sides of it ; nor that she considered its eastern part in that 
light. The configuration of the territory removes the supposition. 
His Honor does not work out the problem whether the headlands 
of an interior bay may be themselves ‘pelagic, or what kind of 
national water that is which is held infer fauces maris in opposition 
to fances ferrae; but seems to hold that promontories, or supposed 
promontories, which stand apart about twice the distance of Land's 
End from John O’Groat’s, are too far removed, in the contemplation 
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of law, to enclose the intervening expanse of sea or to constitute it 
national property. 

If the United States desires an extra-territorial zone in the North- 
west, what hinders her from enacting that there shall be along 
Alaska and around its islands an exclusive seal-hunting or salmon- 
fishing preserve three marine miles in depth? None of the other 
nations interested, Britain, Russia or Japan, is likely to object to 
the rigid enforcement of such a regulation. Should international 
conditions forbid her following the precedent of California, and 
appropriating three statute miles of sea as her absolute territory’, 
why may she not imitate the example of Canada in respect to fish- 
ing by foreign vessels? a provision which, originating on the 
Atlantic, has now the force of law on the Pacific coast of the 
dominion *. Her repugnance to her own renunciation of 1818 can 
searcely have grown so extreme that she can be satisfied with no 
assumption of maritime jurisdiction on the Pacific, that shall be 
confined to the narrow bounds of three miles from her capes. But 
whatever assertion be made or allowed, it must be specific to be 
valid, and reciprocal to be just. 

When Mr. Delaney assures us that the one-league doctrine ‘is 
sanctioned by an unbroken line of precedents covering the first 
century of our existence,’ he is using Janguage which is familiar in 
the political despatches of such statesmen as Randolph, Webster, 
Buchanan, Fish, Seward, and is ordinarily accompanied with a 
further declaration, that it (the marine belt) ‘is independent of 
assertion and belongs to a nation whether asserted or not ; no more 
does.’ But Mr. Delaney must not be understood to refer to the 
statute-law of the United States which. for the most part, ignores 
the doctrine, adopts it in one instance only *, and constitutes a four- 
league limit for the important purpose of the customs. Neither 
does case-law bear out his statement wherein one finds two classes 
of decisions. 7e United States v, Kessier* may be taken as repre- 
sentative of one class, and Church v. Huibard® of the other. In the 
first, Mr. Justice Hopkinson set aside the unenacted three-mile belt 
as useless for purposes of prosecution, or as a zone of jurisdiction. 
Chief Justice Marshall renders judgment for the Court in the second, 
recognises the validity of a four-league belt that had been estab- 
lished around Para under Portuguese law, and takes occasion to 
indicate that the proper mode of obtaining an abatement or with- 
drawal of extravagant maritime pretentions is by proceedings 
between the nations. There is left, then, to give content to Mr. 
Delaney’s broad assertion, a number of pronunciamento emanating 


* Constit. Art. 21, see. 1. ? Can. Rev. Stat. ch. 94. 
* Rev. Stat. (U.S.), see, 5278. ‘1 Bald, 15. ® 2 Cranch, 187. 





324 The Law (Quarterly Review. (No. XXVIII. 


from Secretaries of State and directed to foreign governments, a 
very fair summary of which you will find in the thirty-seeond 
section of Wharton's Digest. 

Were these ‘ precedents’ in the legal sense of the term, there 
were no lack of authority, readily obtainable, to show that the 
condemnation of the Do/pAin and other sealing vessels was in direct 
violation of law, and that interference with Canadian operations in 
the Bering Sea is unjustifiable. Another result might follow. 
Messrs. Seward, Fish, Webster, measure the three miles from the 
capes or outer headlands of foreign countries; such is the general 
doctrine ; but Mr. Bayard ' tells us that ‘in regard to British North 
America the settled position’ of the State department is that the 
belt shall follow the sinuosities of the shore. The advantages of 
the ‘settled position’ are obvious, for under it Gloucester fishermen 
may gain access to Canadian bays, and, therefore, to the mackerel 
fishery, notwithstanding the convention of 1818. If you apply 
this settled position to the North-west, Canadians may scour the 
Bering Sea from end to end if they so desire, approach with im- 
punity not merely to within 100, 50 or 10 miles of land, but enter 
well inside the bays themselves and pursue their avocations there 
under the protection of the law. 

Mr. Dawson is too well acquainted with the contour of his 
district to permit the land-locked-bay hypothesis to be foisted on 
him and will have nothing to do with the three-mile limit, whether 
it be presented in its negative form by Mr. Drake or in its positive 
bearing by Mr. Delaney. The burden of his judgment is that the 
United States has entire dominion to the treaty-line, or ‘to the 
193rd degree of west longitude.’ We have now to consider how he 
supports the pretension. 

On the Sayward preliminary motion, the American Attorney- 
General suggested a short way *. He would have the judiciary to 
follow and adopt ‘the claim and position of the executive depart- 
ment of the government,’ a claim and position ‘asserted by diplo- 
matic correspondence for five years’ and ‘exercised to the extent 
of seizing and condemning persons and property engaged in attacks 
upon the seals in violation of the regulations. There is no dis- 
claimer of a closed sea in these words nor throughout the Brief. 
But Mr. Dawson repudiates Mr. Miller's claim and position. He is 
aware of Mr. French’s departmental construction and Mr. Manning's 
re-aftirmance of it; he imports the self-contradictions of both word 
for word into his judgment ; yet, as the question of the seizures, their 
legality or rightfulness, is before him, he holds that his duty is not 
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administrative merely but the more arduous task of determining 
the sufficiency, force and scope of the regulations, the constitution- 
ality of congressional statutes, the construction of executive acts, and 
such treaties as become the supreme law of the land under Article 6, 
Clause 2 of the Constitution. One is gratified that Mr. Dawson 
brings himself into line with the leading decisions of his country 
on this point', and upholds the independence of the Bench, no matter 
how sporadically. The United States’ Executive may be growing 
rapidly in power, but the Union is not yet governed by rescript of 
the Treasury, the Attorney-General to the contrary notwithstanding. 

Mr. Dawson seeks a substratum of fact for his legal structure, 
and finds it in Mr. Poletica’s second letter to Mr. Adams, where 
discovery, occupation, and continued possession of North-eastern 
Sibera and North-western America are alleged on behalf of Russia 
and in defence of the ukaz of 1821%. He is somewhat surprised 
and not a little indignant that one should hesitate to make so plain 
an admission, and thus, as it were, to detract from the geographic 
glories of the Czarina and her great lieutenant. Much may be 
admitted. I take it to be established that Bering sailed through 
the Straits which bear his name, the first of civilised men, and 
turned the prow of the Ga/rie/ homewards to Kamchatka on the 
15th of August, 1728; that the expeditions of 1732-41, executed 
under his command, were probably the most memorable under- 
takings of the kind which up to that day had been attempted ; 
that Eastern Siberia from the Obi was roughly charted, the Asian 
coast south to Japan and including Kuriles examined once and 
again, North America touched by the great explorer himself and 
the Aleutians partly seen and traced. History tells us that adven- 
turers, half merchants, half pirates, followed the new track, pro- 
cured furs from the natives for trinkets or by less fair means, and 
opened a brisk trade with St. Petersburg and China. We know 
how competition begat jealousy, and jealousy commotions which 
threatened to put an end to the traffic, and would have done so, 
had not a cure been found in that which some call a trust, others a 
‘combine, and third parties a syndicate. Chartered in 1799 by 
Emperor Paul, endowed with exclusive powers of trade, authorized 
to set up factories and nourished in the warmth of official favour, 
the combination prospered, particularly under the aggressive 
management of Baranof. 

But Mr. Dawson forgets what may be urged on the other side, 
what reply Mr. Adams made to Mr. Poletica, what instructions he 


' U.S. v. Lee, 106 U.S. 196; Merritt v. Walsh, 104 U.S. 694 ; Fincke v. Jones, 106 U.S 
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sent to Mr. Middleton at St. Petersburg, and what representations 
Mr. Middleton made at the conferences which led to the convention 
of 1824. He omits from consideration much that may be found in 
works very easily accessible: Petroff's Monograph on Alaska in the 
report of the United States’ Tenth Census, Bancroft’s History, Dall’s 
Alaska, Greenhow’s Oregon. From these, not to speak from British 
or German or Russian authorities, it appears that before 1821 
Russia had no station on the mainland of North America; that 
such factories as the Company had were small trading posts 
perched upon islands and separated by vast distances, Unalaska, 
Kodiak, Sitka or New Archangel; that English, Spanish, and 
from the time of their independence, A.aerican traders frequented 
the North-west coasts year by year, purchased furs and prosecuted 
the fishery with crews they had brought from southern islands ; 
and that the purpose of the ukaz of 1821 was to put an end, if 
possible, to this competition, these ‘foreign invasions,’ as the 
United States would now exclude Canadian ‘ marauders’ from the 
Bering Sea and its industries. 

In the early days of this century, Russia set up a station-house 
on the island of St. Paul, at about the centre of the Bering Sea, 
but for some reason abandoned it shortly afterwards. This was 
her only settlement there. It does not appear whether the post was 
re-established before 1821; but, neither before nor since that 
date did it rank of importance in the operations of the Company. 
If we presume that it was restored and flourished as the head- 
quarters of the fur-trade, would first discovery and continued use 
of it have enured under any theory to close the sea to foreign 
shipping? Mr. Dawson seems to think it would, and to regard this 
and the other factories as full performance of national settlement- 
duties which, under some unexpressed but universal homestead and 
pre-emption law, entitled Russia to have to herself sole the whole 
North-west coast, an indefinite range of territory inland, the 
islands off the coast and the waters that roll between North 
America and Asia, including the Bering Sea and Straits. 

Mr. Blaine would have us draw a similarly sweeping inference 
from the term, monopoly, which is frequently applied to the Russo- 
American Company, and seeks to strengthen his argument by 
reference to the vast quantity of wealth which, he thinks, must 
have flowed into the pockets of the shareholders and the coffers of 
the Empire. It may be that the original shareholders, among them 
the Czar and the officers of his household, profited much from 
Alaska; but, later, one finds two sets of accounts, the first at St. 
Petersburg, the second at Sitka. Mr. Dall says ‘they cannot be 
reconciled. There was a leak somewhere and the Russian officials 
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only could tell where.’ Mr. Petroff informs us that the zeal of the 
service, developing decade by decade, ate up both the profit and the 
business, in so much that the territory became a burden on the 
national exchequer. The river of wealth, which Mr. Blaine delights 
to magnify, wherever it flowed, did not exist for Russia or the 
shareholders at the date of transfer nor for many years previously. 
Then as to the monopoly which Mr. Blaine supposes to have con- 
tinued till 1867, an ukaz of 1833 granted to all Russian suljjects 
the right to visit, live, trade and make profit, as best they could, 
anywhere in Alaska under prescribed coaditions. Two years after- 
wards, the conditions were abolished, so that the Company's exclu- 
sive right, of whatever character it was, came to an end more than 
thirty years before the territory passed from the nation’s hands. 
Further, the monopoly itself in its paliniest days was not of that 
kind which would suit Mr. Blaine’s present purposes. It gave an 
exclusive right to trade and erect stations in the North-west, sub- 
ject to the common limitation of those days, ‘outside the possessions 
of other Christian princes;’ but it makes no mention of sea; 
neither confers nor pretends to confer any right in or over it 
against other Russian subjects. Much less does it institute a 
monopoly of international obligation, ‘an exclusive property-right 
in and to the use of sea’ against all comers. This object was first 
sought by the ukaz of 1821. 

To do Mr. Dawson justice, he assumes rather than investigates 
his facts and busies himself chiefly with the question of right. He 
seeks the shelter of a decided case and makes an extract from 
Johnston v. MeIntosh’ which you will find in paragraph 2 of 
Wharton’s Digest. Chief Justice Marshall describes in the extract 
how the nations of Western Europe came, saw, and parcelled 
Americe among them, each alleging on its own behalf discovery, 
occupation, and uninterrupted possession, and backing its pre- 
tensions with threat of war and show of force. Had the matter 
for decision been how, in a conflict of testimony, may you deter- 
mine on what political retina such a cape first impinged; what 
virtue attached to setting up a Roman Cross, a flewr-de-/is, a brazen 
shield with Muscovite hieroglyphics, at remote points and making 
proclamation thereof to the four winds; what stretch of territory, 
north, south, and inland, was necessarily involved in holding one or 
two small plots on or off a coast, or performing ‘livery of seisin’ 
in so secluded a nook as St. John’s harbour, Newfoundland; the 
case might have been in point or been used by way of analogy. 
But Johuston vy. Mclutosh does not concern the strife or claims of 
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Christian nations but rather the possession of the heathen, the 
Indian title as qualitied by the proclamation of 1763 and the estab- 
lishment of the United States; whether certain writings, marked 
and sealed by tribes inhabiting beyond the Ohio, transferred the 
lands described in them directly to private persons. The Courts’ 
opinion is in the negative on the ground that the intervention of a 
State or Federal government is needed for the purpose of con- 
veyance. 

If we admit that North-western America as well as North- 
eastern Siberia was Russian from 1740, how does this work owner- 
ship of the Bering Sea? The ukaz of 1821 is cited as an exercise of 
ownership. Let us presume it to have been valid in an inter- 
national sense and not to have been retracted. The Czar made no 
stronger or broader assertion of marine right than in this ukaz, and 
can scarcely be conceived to have conveyed any greater estate to 
the United States. What was its extent? It skirts the coasts of 
Asia and America from the respective parallels of 45 and 51 to the 
Straits, at the distance of one hundred Italian miles. Thus it covers 
the consent-line in the Do/phin case, reaches probably the capture- 
places of the 7/orufon and Carolina, but falls far short of the Oxward’s 
place of seizure, one hundred and fifteen miles from the nearest 
cape. By no ingenuity of construction can it be made to run 
along the treaty-line (1867), much less be stretched from the 
Alaskan shore to ‘the 193rd degree of west longitude.’ The ukaz 
therefore is not more satisfactory to Mr. Dawson than to Mr. 
Blaine or Mr. Phelps. He desires to use it that he may establish 
his closed sea but, unfortunately, the thing will not be so used. 
For this reason, the learned judge hovers between relying on the 
ukaz and taking a position which Mr. Adams ridiculed when it 
was promulgated seventy years ago. In the letter above referred 
to, Mr. Poletica will have it that an ocean, in respect of national 
ownership, should be treated as a lake or river ; that possession of 
land on both sides of the North Pacific constituted the intermediate 
ocean Russian property. The cession compels Mr. Dawson to go 
a step further and divide the Bering Sea between his own Repub- 
lic and the Empire of the Czar, as the great American lakes, Ontario, 
Erie, Huron, Superior are divided between the United States and 
Canada. This is as if the North Atlantic below Greenland were to 
be cut into latitudinal zones, whereof the northernmost ten degrees 
shall be English, because they lie between the British Islands and 
Labrador ; and the next ten degrees shall be part French and part 
Spanish or Portuguese west to about the thirtieth meridian, and, 
further west, the property of Britain and the United States in 
almost equal portions. Not without hesitation, Mr. Dawson settles 
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down to this strange doctrine and, when you enquire his authority, 
he refers you not, as you might have expected, to the older sages of 
English law—Chitty, Hale, Selden, Coke, but to Vattel and Kent 
whose works are bandied about in the briefs of counsel. 

The argument js in this wise. Kent in his ‘Commentaries’ says 
that a nation’s sovereignty by right stretches seaward ‘as far as is 
requisite for safety or for some lawful end’. Seal-hunting and 
seal-preserving, are they not lawful ends? Had Russia been so 
minded, might she not have erected the waters around the Priby- 
lofs, the Bering Sea, the North Pacific, +s Poletica remarks, into a 
strict preserve for these or other sufficient purposes? If so, may not 
her grantee exercise a like liberty over one half of the expanse 
which lies northward of the Aleutians? Then as to Vattel; he was 
a Swiss and may be taken to speak on maritime questions without 
national bias. He tells us that a country’s dominion at sea may 
extend ‘as far as her safety renders it necessary and her power is 
able to assert it*.’ Had not Russia sufficient power to enforce her 
full claim as put forth by Poletica? If, in her moderation, she chose 
to confine herself to a narrower area, to ‘ essential rights’ borrowed 
from Casaregis and incorporated in the ukaz, shall her modesty be 
construed to derogate from her anterior, her legitimate and larger 
claim? Is not the United States able to maintain, and may she not 
therefore enjoy, a substantial portion of the dominion to which her 
grantor was entitled seventy years ago? Sitting as District Judge 
of Alaska and witnessing ‘the havoc that has for years been made’ 
on the national property, Mr. Dawson feels himself compelled to 
declare how far his country’s rights go and to enforce these rights 
by condemning all foreign and domestic ‘ poachers’ to the severest 
penalties of the law *. 

You may say this is wild arguing; but it is self-restrained in 
comparison of many propositions which Mr. Blaine puts forth on 
his nation’s behalf and with which Mr. Phelps coincides*. It is 
well-founded by the side of not a few pleas that have been suffered 
to prevail in Anglo-American diplomacy. I might instance that 
which gained for the United States and lost to Canada North- 
eastern Maine; that which drew the international boundary along 
the 49th parallel from the Lake of the Woods instead of two 
degrees further south ; abandoned that rich mineral and farming 
region which lies west and north of the Columbia River, because a 
foreign nation desired and made loud ery for it; ruled the Fenian 
Claims from arbitration under the Washington Treaty ; and tends 
to make it continually doubtful whether anything of a practical 
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nature be meant by the renunciation clause contained in the con- 
vention of 1818. 

Kent and Vattel ave names to conjure with in natural law. The 
words quoted are found in all their generality in the passages 
cited. At the same time, every tyro in these questions knows what 
violence His Honor does to the immediate context of both writers. 
Mr. Drake and Mr. Delaney buttress their three-mile dogma with that 
context. On the other hand, the judge takes no unfair advantage 
of either Kent or Vattel. He might have gone further within the 
same school and fared better. He might have strengthened his 
position with section 294 of Vattel’s work, or had recourse to 
Wolff! to make the Be1ing Sea as much American property as the 
White House or, to borrow from Puffendorf, accessory to Alaska as 
a town-ditch is accessory to the town. He might have gone to the 
fountain-head, to Grotius himself who, by way of institution (ra/ioue 
personarun, ratione territorii)*, sees no objection to great tracts of 
ocean being held by fleets, if sufficiently powerful, no matter how 
impossible he may deem that holding by way of right reason. Nor 
need one feel surprised at this; it is but one instance the more of 
what kaleidoscopic variations natural law may assume; of the 
ease with which it lends support, I will not say, to contrary but to 
contradictory propositions in relation to the same subject. 

Natural law has played a distinguished part in the evolution of 
sea-ownership the world over; yet can scarcely be said to be, or 
have on the question, a definitive doctrine or series of doctrines, a 
definitive principle or series of principles. Its historical appearance 
is two-fold; on the one side, a protest and a series of protests, more 
or less absolute ; on the other, a reconciliation, or attempted recon- 
ciliation, of that protest with existing circumstances from time to 
time. Its theory is not built on the actual, but, from the first point 
of view, is at open war with it. Its second aspect forces, or tries to 
force, the existent to its primary, an intermediate or other resultant 
position. Grotius struck the key-note of the school, a note which, 
after the lapse of two centuries, reverberates from the last edition 
of Wheaton, when he declared sea-ownership to be impossible, and 
supported the dictum with three reasons, which are s.ill opera- 
tive, though for other purposes, in the more secluded haunts of 
academic socialism*. First, ‘sea is too great to be reduced into 
possession.’ But is the greatness of the sea any reason why it may 
not be possessed in part or parts? In Grotius’ day it was, and still 
continues to be, possessed, at least within the coast-line. Again, 
the conception of the sea in its vast extent may have been familiar 


* Jus Gentium C, L, sees. 128-132. 
* De Jur. B. ae. P. Lib. IL. e. 3, see. 13. * Tbid. ec. IT et IIL. 
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to the men of the sixteenth century, but was then of recent date. 
In prior times, the land was the ‘illimitable, not the sea. The 
notion of its magnitude did not exist for ancient peoples, and, 
therefore, did not affect their conceptions of what was or was not 
property. Selden shows us, in his ‘ Mare Clausum,’ that from remote 
antiquity nations claimed and held seas strictly. Further, it is 
hazardous to dogmatise on the question what may or may not be or 
become property ; for its central, or root idea, what is possession, 
national and individual? was a moot-point 1500 years before 
Grotius came into the world, and remain; a moot-point still. It is 
not a conception rigidly scientific, but elastic ; one which, founded 
on a rude metaphor, contracts and expands with the conditions of 
civilisation, and tends, at least in one form, to become more 
attenuated century by century. For instance, the mouth of the 
Mackenzie River has been visited but twice during the last century. 
It is admittedly English property; but in what sense can the 
Empire be said to have possession of it ? 

Secondly, sea-ownership is impossible, because sea is a fluid ; 
fluids are unbounded, and occupation can be had only of such 
things as are bounded. According to this argument, so much wine, 
or alcohol, or gas, so many volts of electricity, may not be pro- 
perty, considered apart from the vessels which contain them; nor 
may their waste be or become actionable. Grotius’ third reason 
arises by way of exception to the fiction of a social compact now 
happily extinct, a concerted division of things following upon a 
former common-holding, which he considers to have been otherwise 
universal, and which he reads into the book of Genesis in the 
manner of his day. Divisibility is not applied to sea, ‘nor,’ says 
Grotius, ‘can we feign a division of it because, when the earth was 
first divided, the sea was for the most part unknown. At that 
interesting period, was not the earth also ‘ for the most part un- 
known?’ Yet land then was and still is property, household, 
individual, national, and may so continue ages after modern 
socialism is gathered to its fathers. 

Let us glance at Wheaton. an acknowledged authority on 
natural law, whose sentence is invoked to settle the Bering Sea 
dispute’. He would bring the long-raging controversy on the 
ownership of sea to an end by way of demonstration*®. His de- 
monstration consists of a denial not so much of ocean-property or 
its possibility as of sole property in it, individual and national. 
He bases this denial on these grounds: exclusive property involves 
an exclusive possession, exclusive possession ‘cannot be had of 
those things which are the common property of all mankind,’ 


* Law Mag., Oct. 188y. * Elements, see. 187. 
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Very good; but is sea one of ‘those things?’ Mr. Wheaton 
neither establishes this portion of his argument, to my mind its most 
essential portion, nor undertakes to establish it. His demonstra- 
tion, therefore, cannot be regarded as satisfactory. But, this aside, 
is there anything of which we may truly say, it was the common 
property of mankind originally? Sociological research was in 
its early days when Wheaton wrote; recent investigations have 
advanced it somewhat, but I question whether anyone would be 
hardy enough to answer that interrogatory in the affirmative, who 
has given attention to different forms of society or law in ancient 
or modern times. The idea that any property could be held by 
mankind in common seems one that could scarcely arise at an early 
stage of civilisation, one that required considerable experience and 
much interchange of thought for its development. Looking at the 
argument as it stands in section 187,.I fear the learned gentleman 
took his premises from his predecessors’ dicta, and qualified them 
to suit modern conditions ; then, assuming their validity, drew 
from these premises a pre-arranged conclusion, and dubbed the 
latter, the less important half of the operation, a demonstration. 

I may be told that Wheaton does not use the term, originally, in 
its time-limitation, but in its logical import, and with reference to 
the very nature, character, and constitution of sea. In like manner 
the words @ priori lost their common or primary signification at 
the hands of Kant, and took on a secondary and more intensive 
logical meaning. If so, shall we understand Wheaton to say that 
the attribute of property, joint, common, or several, individual or 
national, is part or parcel of the nature of things? of the outside 
world, absolutely so considered? So far as we know what pro- 
perty is, so far as it concerns aus, is it not something relative to us, 
a human element imposed on the external, objectified, if you will, 
rather than itself an external? Do not our legislators make and 
unmake property almost at will? Are they not very active in the 
work as regards stocks of all kinds? On the 28th of August, 1833, 
a stroke of a pen was sufficient to obliterate twenty million pounds 
sterling of property in negro slaves, and, in exchange, to saddle the 
British tax-payer with a debt of a million a year for ever. The 
fiercest war in modern times, with extreme difficulty and at a 
frightful cost, accomplished the same annihilation for the United 
States. Grotius would have made his position firm had he told us 
why the property-attribute, so familiar to us, so long imposed on 
land and chattels, cannot be annexed to sea or parts of it. For 
Wheaton’s purpose more would be required: why that which he 
assumes to be common property, and held as such by a common 
possession, may not permit of a severalty-holding, national or 
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individual, by virtue of a sole possession. There needs no de- 
monstration to assure us that a common property, so long as it 
remains common, is not individual or exclusive. 

Not a few authors besides Wheaton treat sea as common pro- 
perty, propound the dogma as a first principle, a fountain-source 
whence minor principles may be drawn. If you ask when, by 
what authority or agreement, under what conditions it got itself 
established, you seldom receive other answer than a reiteration 
of the proposition in the same, or slightly altered, language. At 
the same time, these gentlemen show litt’e faith in their first prin- 
ciple ; for, having once given it utterance, they proceed to limit its 
operation in all possible ways, in respect of persons, duration, 
quantity of right. Thus mankind, or all mankind, is found to 
exclude pirates, disorderly, irregular and unchristian bodies of men, 
the majority of the race, and to confine itself to such unified masses 
as have forced their way to western recognition. The property- 
right itself is non-existent, or in abeyance, during war or so long 
as danger is apprehended; so that within historical times and 
inside the recognised sphere, while war continued chronic or con- 
stituted the chief inter-state relation, the principle did not describe 
a fact, but was in the nature of a prophecy; it served to tell us 
not what is, but what, under the natural-law hypothesis, ought 
to be. Again, if sea be common, it is the domain of every people, 
their rights over it are concurrent, and, in case of escape, captures 
for the infraction of municipal law may be made at any distance 
from land, as validly as within bounds strictly national. On two 
oceasions Mr. Justice Johnston embraced this view, and gave 
written opinions in accordance with it; opinions which the 
United States’ counsel now use to justify the seizure and condem- 
nation of the Sayward’. But the majority of the Supreme Court 
and, as one of that majority, Chief Justice Marshall held other- 
wise *, and their decision, in this particular, has not since been 
overruled. If you pursue the process of limitation, you find the 
principle bury itself under a mass of exceptions, each of which has 
a wider operation than the original rule. 

Having demonstrated that no state can have exclusive property 
in sea and closed the controversy, Wheaton coolly proceeds to re- 
open the question, and to show that sea can be and is exclusive 
national property, (1) to the headland line in the case of indents ; 
(2) to the distance of three marine miles seaward from it®. You may 
say this is contradictory. No doubt itis; but the same contradiction 
runs throughout natural law, and, for aught I know, may be found 


' Brief, 53. ? Rose v. Himely, 4 Cranch. 241 ; Hudson v. Guestier, 4 Cranch. 293. 
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in other spheres of human endeavour. A war of contradictories 
not seldom marks the course of man’s progress, and seems to con- 
tribute to the result. Any way, this second phase of natural law, 
which I may call its practical phase, has done yeoman service in 
freeing the seas from extravagant pretensions, by instilling into 
nations the idea of reconciliation, compromise of conflicting claims 
by way of mutual limitation. It has three well-marked stages, 
which have been summarised by Chief Justice Cockburn, in his 
elaborate judgment in the case of Tie Queen v. Keyu'. 

The first opens with Grotius and ends with his immediate 
disciples. You perceive in them a vague, uncertain restlessness 
which, later, ripens into a sense of necessity that some bounds, 
and these narrow, be put to ocean-property. All nations are to be 
equal at sea, and a general expression is hit upon which after- 
wards passes current as an axiom—ferrae dominium finitur ubi finitur 
armorum vis, land-power ends where ends the force of arms. In the 
second stage, land being assumed as a fixed point, the question is, 
how shall you determine the exact range of territorial dominion 
seawards? The criterion may be variable, as with Valin, who 
thinks that its vanishing point should be along that mark where, 
in an outward journey, the old French lead-line first ceased to 
touch bottom ; or with By nkershoek, who suggests the ordinary 
range of a cannon-shot in his day. It may be fixed, measurable 
in miles,as with Casaregis, who extends the limit ‘ usque ad centum 
miliaria, a suggestion which is embodied in the Czar’s ukaz of 
1821°. But the majority combine both criteria, adopt Bynker- 
shoek’s limitation by way of cannon-shot, and define it to be three 
nautical miles. Among the majority are Vattel and Kent. Within 
the zone, property in sea is regarded as exclusive and absolute, 
exercisable over the water and the land under the water. In later 
times, and for many reasons, absoluteness of jurisdiction is found 
to be inconvenient, at least, is objected to, whence there springs a 
third stage of natural law. The limit of three miles remains, but 
the right of property within the belt vanishes. Ortolan and 
Manning are representative of this stage. The first admits ‘un 
droit d'empire,’ including, as I take it, ‘un pouvoir de législation, 
de surveillance et de jurisdiction,’ but subject to the qualification, 
‘conformément aux regles de la jurisdiction internationale *.’ 
Ortolan does not tell us what these ‘régles’ are, propounds the 
conundrum and leaves it without answer, sicklies over the marine 
belt with the pale cast of doubt, but stoutly denies all pretence of 
property-right within it. Manning is more specific*. Inside the 
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yone a nation’s right is ‘special, one of ‘ qualified privilege,’ a 
right not inherent or accessory to land, but ‘conceded’ by the 
grace of foreign states and limited to specific objects: the regu- 
lation of fisheries, prevention of customs’ frauds, exaction of port 
and lighthouse dues, neutrality. 

For all practical purposes this third stage realizes the original 
protest of natural law against sea-ownership. The theory receives 
its fulfilment though, probably, not in the way intended. Free 
seas come last, not first, in the order of time. The function of 
natural law was to pave the way for the age of freedom, and to 
bring it about, by taking advantage of the play of circumstance, of 
victories and defeats, of combinations and conflicts of interest, of 
that expansive movement which, during the past three centuries, 
has signalised European history. It has acted powerfully for the 
betterment of international intercourse, for lessening the horrors of 
war by land and sea, abating barbarous and exorbitant claims, and 
giving free scope to the energies of modern peoples. It began its 
course with the pretension of binding men and nations of its own 
force, apart from concurrence, agreement, or enactment on their 
part. It ends by calling in the aid of treaty, statute, bye-law, to 
fulfil its behests. In doing so, it writes itself out of mundane 
affairs, for treaty, statute, bye-law once established, find them- 
selves sufficient for the task, and dispense with the services of 
natural law. 

In 1817 a case similar to that of the Do/y/in arose on the 
Atlantic. H.M.S. Dee captured certain American schooners about 
fifty miles off Shelbourne, N.S., and libelled them for illegal 
fishing. When the case came for hearing, Judge Wallace set aside 
the proceedings, on the ground that no Act of Parliament had 
authorized the capture. The Government officers purposed to 
appeal, whereupon Mr. Adams instructed Mr. Rush at London to 
retain counsel. Commenting on the prosecution, he used these 
words : ‘It is a question of forfeiture for a violated territorial 
jurisdiction, which forfeiture can be incurred not by the law of 
nations, but only dy the daw of the land. There is obviously no 
such law'.’ The appeal was not brought on. 

Two years later the United States made this so-called law of 
nations, or natural law, part of her statute against piracy and 
robbery on the high seas. In 1821 she repealed the clause, and 
has not since re-enacted it*. I need scarcely add that no direction 
of the kind is contained in section 1956 Rev. Stat. (U.S.), under 
which Mr. Dawson condemned the Do/yhin. When, therefore, 
counsel on both sides read into its provisions their three-mile 
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limit, and the judge expanded its wording, by way of natural law, 
to cover the Bering Sea or its eastern half, they stepped outside 
their province of administering the enactment, in the process did 
violence to the section, mistook the character and function of the 
theory they invoked, confounded the stages of its development, 
and failed to recognise its incompetency, at any time, for purposes 
of prosecution. Their course of argument is the more singular 
because the law of the United States on this subject is identical 
with that of England', and the question had recently been con- 
sidered in all its bearings in the important case of Ze Queen v. 
Acyn. 
T. B. Browntna. 
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SOME NOTES ON TERMINOLOGY IN CONTRACT. 


FPXHE exact use of terms is not a gift which comes by nature. 
Often men do not express themselves clearly because their 
ideas are confused, and it is idle to expect precision of statement 
where there is no precision of thought. A fig will as well produce 
thistles as a puzzled brain will produce a lucid explanation. 

But it has sometimes occurred to me, in reading the judgments 
of eminent judges, to regret that where there was undoubted 
lucidity of thought there was not a corresponding exactitude of 
expression. Some terms in the law of contract have sustained 
hard usage; not because a judge did not know what he meant 
to say; but, perhaps, because the matter was so clear to his 
own mind that he could not conceive that the form in which he 
couched his meaning would raise a doubt in the minds of others. 
Nobody was the worse at the time: everybody interested in 
the matter knew what was meant, and the precise phraseology 
of the judgment did not seem to signify. But by-and-bye comes 
a time when a case of much the same character arises and the 
ipsissima verba of the learned judge are weighed and pondered: or 
it is thought possible to codify a piece of the law, and the code- 
maker seeks for a precise terminology. Then it is that we ask: 
When he said ‘promise’ did he mean promise or only offer of a 
promise? When he said fraw/, did he mean an actionable wrong, 
or did he only mean to state a ground for refusing specific 
performance? When he called a transaction #//ega/, did he mean 
that the law forbade it, or only that the courts would not enforce 
it? When he used the term warranty, which of the many 
meanings of that ill-used term are we to attach to his words? 

To take the first instance which I have given. There is surely 
a difference, a profound difference in legal significance, between 
an offer and a proniise. 

An offer is an expression of willingness to be bound by contract 
to the person to whom the offer is made, if he accepts the offer 
unconditionally and within a reasonable time. The offer then 
becomes a promise. A contract is made up of one or more 
promises, and when a contract is made, and not till then, the 
parties are bound. Therefore an offer is revocable, a promise is 
not. Circumstances may make the transaction, from one cause 
or another, invalid: but though a promise may be void or voidable 
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this comes from a flaw in the transaction and does not depend on 
the pleasure of the parties. 

Yet let us turn to Offord v. Duries', a case of authority and 
cited as such from time to time?, in which Erle C.J. delivered 
the considered judgment of himself, Williams J., Willes J., and 
Byles J. 

The defendants offered to guarantee the payment of bills to 
be discounted by the plaintifis for a third party, for a given 
time (twelve months), and to a limited amount (#’6co), if the 
plaintitis would discount such bills. 

Before any bills were discounted the defendants changed their 
minds and revoked their offer. The plaintiffs nevertheless 
discounted the bills and sued as on a guarantee. 

Erle C.J. in delivering judgment says :— 


‘The plea was a revocation of the promise before the discount 
in question... This promise by itself creates no obligation. It 
is conditioned to be binding if the plaintiff acts upon it, either 
to the benefit of the defendants or to the detriment of himself. 
But until the condition has been, at least in part, fulfilled, the 
defendants have the power of revoking it. In the case of a 
simple guarantee for a proposed loan, the right of revocation 
before the proposa/ had been acted upon, did not appear to be 
disputed. Then are the rights of the parties affected by the 
promise being expressed to be for twelve months.’ 


And the Court held that they were not. 

It should be noted that the learned judge used, within a few 
lines, the words promise and proposa/ as synonymous. But the 
nature of the transaction is plain. It was an offer, capable of 
being accepted and turned into a contract pro /ax/o on the occasion 
of each discount; but, being only an offer, it was revocable before 
any discount had taken place, and revocable also after any 
discount had taken place as regarded future discounts, though 
not as regarded what had been done. 

That this was the view taken by the judges is clear from what 
was said during the argument. 


‘Williams J. Suppose I guarantee the price of a carriage to be 
built for a third party, who before the carriage is finished, and 
consequently before | am bound to pay for it, becomes insolvent— 
ey I recall my guarantee ? 

ames Q.C. Not after the coachbuilder has commenced the 
carriage. 

Erle CJ. Before it ripens into a contract, either party may 
withdraw, and so put an end to the matter. But the moment 
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the coachbuilder has prepared the materials he would probably 
he found by the jury to have contracted.’ 


When the whole bearings of the case were so clearly present 
to the minds of the judges, it is certainly unfortunate that the 
Court should have given currency to the notion that ‘offer’ and 
‘promise’ are interchangeable terms. 

One may go a step further and note that, but for the English 
doctrine of consideration, the so-called promise might have really 
heen a promise, irrevocable by the party who made it, but not 
necessarily creating liability till the condition, the discounting 
of bills for Y, was fulfilled. 

Regarding the defendant’s words as an offer we see that they 
could be turned into a promise, binding by reason of consideration 
executed, when a discount took place; but revocable up to 
that moment. Regarded as a promise they came to nothing for 
want of consideration. 


Let us pass to another term which is sometimes used in two 
different senses. 

There is a distinction which meets us not unfrequently in the 
Law Reports between contracts which are ‘//ega/ and contracts 
which are voi/. The distinction has never been very precisely 
worked out, but it has substantial results. 

‘It is strange,’ said Bramwell B. in Cowan v. Mi/lourn', * that 
there should be so much difficulty in making it understood that 
a thing may be unlawful in the sense that the law will not aid 
it, and yet that the law will not immediately punish it.’ 

This takes us some way, but does not help us to the most difficult 
part of the distinction. The words were used in giving judgment 
in a case where the defendant agreed to let rooms to the plaintiff; 
and then, finding that the rooms were to be used for the delivery of 
blasphemous Jectures, declined to carry out his contract. No 
penalty attached to the delivery of the lectures, yet the defendant 
was held entitled to rescind his contract on the ground that, though 
harmless in itself, it was designed to further an unlawful purpose. 

Pearce v. Brooks? establishes a similar rule: a contract of letting 
and hiring was invalidated by the knowledge of both parties that 
the thing hired was to be used for an immoral purpose. 

Both cases establish the principle that where the object con- 
templated by one or both of the parties to a contract is unlawful or 
immoral, though it may not be directly punishable, the contract is 
vitiated. The knowledge of the parties no doubt affects their rights. 


' L. R. 2 Exch. 236. * L. R. 1 Exch. 213. 
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I presume that if the defendant in Cowan v. Midloura had remained 
ignorant of the uses to which his rooms were to be applied, and 
had allowed the contract to take effect, he would not have been 
disentitled to his rent. But the important feature of these cases 
is the illustration which they offer of the way in which an wx/awfu/ 
purpose taints collateral and innocent transactions, and in their 
distinction from cases of contracts which are simply void at com- 
mon law or by Statute. 

Where a contract is merely void its defect in this respect cannot 
affect collateral transactions otherwise in themselves valid, such 
as a loan of money or an agreement to supply articles for carrying 
out the contract. Negotiable instruments given to secure payment 
of money supposed to be due in respect of it, though they might 
be void as between immediate parties for want of consideration, 
would not (except in the case of .securities falling under 5 & 6 
Will. LV. ©. 41) be affected in the hands of a subsequent holder in 
due course. 

It is extremely desirable therefore that when the terms roid and 
i//egal are used in reference to contracts, this distinction—as yet 
hardly worked out as to the effect of illegality on collateral trans- 
actions—should be borne in mind, and that the two terms should 
not be used as co-extensive in meaning. Yet we find the term 
i/iegal applied to wagers, although their legal position has been 
clearly described by Bowen LJ. 

‘ The original contract of betting is not an illegal one, but only 
one that is void *.’ 

The general rule thus stated is borne out in many ways. Money 
lent to pay lost bets is recoverable’. The holder of a negotiable 
instrument given in payment of a bet (other than bets under 5 & 6 
Will. IV. c. 41) is not called on to show that he gave consideration 
for it*. As between the employer and one whom he employs to 
make bets, the ordinary rules of principal and agent apply as to 
the liability of the principal to indemnify the agent *, as to the 
liability of the agent to account to his employer for money received ¢. 

This being so it is somewhat disheartening to find the word i//egal 
applied to wagers, as though the distinction between avoidance and 
illegality did not exist. 

Pyke's case (1876) was a claim made to prove in bankruptcy for 
money lent to the bankrupt in order to pay lost bets. The Court 
held that the claim was good. The Statute 5 & 6 Will. IV. c¢. 41 
was cited, but was not applicable, because the claim was for money 

' Pyke's case, 8 Ch. D. 756. * Fitch v. Jones, 5 E. & B. 245. 


* Read v. Anderson, 13 Q. B.D. 779; and see Seymour v. Pridge, 14 Q. B. D. 460. 
* Bridger v. Savage, 13 Q. B. D. 363. 
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advanced, not for securities given for money advanced. It was a 
case of money lent by 4 to X to carry out a void transaction. Yet 
Sir G. Jessel repeatedly speaks of the bet as ‘illegal,’ of ‘ the illegal 
purpose of gaming and wagering, of ‘the illegal act having been 
carried out before the money was lent.’ 

In a much later case, Cohen v. Ki/tel/' (188g), an employer sued 
a betting commissioner for not having made bets according to his 
instructions. He failed to recover, for the obvious reason that no 
legal damage could accrue to an employer by a neglect on the part 
of the employed to make contracts which, if made, could not be 
enforeed. Yet Huddleston B. says, ‘I see no difference between 
the case and the employment of an agent to do an ilega/ act.’ 

If the act had been illegal the plaintiffs in Read v. Anderson, 
Bridges v. Savage, and Pyke's case would have learned it to their cost. 


The term Frav/ has been so much canvassed and so exhaustively 
analysed in recent days that we may believe that we have reached 
the goal of clear definition. But it is worth while to note how the 
recent confusion arose. That some liability should attach to one 
who injured another by false statement which he did not know to 
be false was a view discussed by common law judges in Lord 
Denman’s time ; but the matter had been set at rest, and there was 
little doubt as to what constituted fraud for the purpose of making 
a man liable to the action of deceit. Then came the Judicature 
Act and the equitable conception of fraud had to be worked along- 
side the common law definition. For the purpose of refusing 
specific performance of a contract, or even of setting it aside, fraud 
meant unconscientious dealing; and was something quite different 
to the definite statement by a defendant that a thing is, which he 
knows not to be; or that the condition of his mind is one of certainty 
when he knows it to be one of uncertainty. 

Here are two dicfa in which the same words are used obviously 
in different senses. 


‘To make a man liable for fraud,’ said Lord Bramwell, speaking 
of the action of deceit, ‘ moral fraud must be proved against him *.’ 

‘Even assuming that mora/ fraud must be shown,’ said Jessel M.R.., 
speaking of setting aside a contract, ‘you have it where a man 
having obtained a beneficial contract by a statement which he now 
knows to be false, insists on keeping that contract *’ 


No one who has read Lord Bramwell’s numerous and lucid 
judgments on the subject of fraud would suppose that he would 


' 22 Q. B. D. 683. 2 Weir v. Bell, 3 Ex. D. 243. 
8 Redgrave v. Hard, 20 Ch. D. 1. 
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attach the liabilities of deceit to a statement honestly made and 
afterwards discovered to be false. 

How the conception of actionable fraud was widened by Jessel 
M.R. and Cotton L.J., and how it has been brought back to the 
common law definition by the House of Lords, is known to the 
readers of the Law Reports. As an illustration of the importance 
of terminology I think I am justified in saying that the trouble 
began by the use of the word ‘fraud’ in two different senses, and 
developed when it was sought to apply the common law action of 
deceit to the equitable conception of fraud. 


Condition and Warranty have been sources of at least as much 
difficulty as any of the terms to which I have called attention, and 
since the law relating to the Sale of Goods is now on the brink of 
codification, the sooner some definite meaning is attached to them 
the better. , 

The terms have been imported into the law of contract from the 
law of real property, and I think that this may explain some of 
the difficulties to which they have given rise. 

In relation to estates, condition and warranty are comparatively 
simple terms. An estate is granted to come into effect on the 
happening of a condition preeedent, as the assumption of a name; 
or concurrent, as the payment of a price: or it is granted to take 
effect unless and until a condition subsequent is fulfilled by which 
it may be defeated and breaght to an end. 

An estate is granted and the grantor gives in addition a promise 
that if the title is not good he will provide other property of equal 
value or otherwise indemnify the grantee. He warrants the title. 

So far the matter is simple. The grant of an estate is the grant 
of a specific thing. The condition does or does not happen. The 
title is or is not good. But when we come to apply the terms to 
contract they wear a different aspect. In the contract for the sale 
of goods, through which we may assume that they made their way 
into this branch of the law, they cause difficulty which did not arise 
where they applied to the sale of land. 

For, first, we are met by the double meaning of the words ‘ sale 
of goods. They may mean a conveyance of a specific chattel ; 
they may mean an agreement to sell a chattel which is not specific. 
And in this last case the goods may not be in esse; they may be 
promised to be made or delivered by a certain time, or in instal- 
ments, or at a certain place, or of a certain quality, or of the work 
or manufacture of a certain firm. The contract becomes a congeries 
of more or less important promises. Endeavour to apply to these 
the simple condition precedent which perfected the title to land, or 
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the condition concurrent of payment and conveyance, or the con- 
dition subsequent by which the title was defeasible, or the warranty 
which promised indemnity for a defective title, and it becomes at 
once apparent that words meant for one use are being applied to 
another. 

The goods are promised to be of a certain quality; is this a con- 
dition precedent to their acceptance, or a warranty of indemnity for 
shortcomings ? 

Take the words and apply them to another sort of contract. A 
ship is chartered and the owner states that at the date of tlie con- 
tract the ship is in a certain port; is this a condition precedent to 
the charter-party com'ng into effect or a promise to indemnify for 
delay if the ship be not there ? 

Let us dismiss from our consideration conditions which the 
parties have imposed upon the operation of the contract, or the 
commencement of liability of one of the parties, by making it 
depend on the happening of some event which is outside the con- 
trol of either party. This is rightly called a condifion. 

A and X make a contract, but it is not to take effect unless and 
until J/ has looked at the terms and says that they are fair; or A 
is to do work for Y, but XY is not to pay until J/ has certified that 
the work is well done. 

Such cases need no further illustration. 

But it is when we come to the amount of performance given by 
one of the parties, and defect of performance complained of by the 
other, that condition and warranty figure on the pages of the 
Reports in a tangled maze of variable meaning. 

What may a party injured by failure of performance allege ? 

(1) He may say that the other has wholly failed in performance 
and given him a thing different in kind to that which was bar- 
gained for, or of no substantial value. 

This is a total and entire breach of the contract. If I order 
mutton of X, and he supplies me with beef, or decomposed mutton, the 
failure of performance is as complete as if \ had supplied nothing. 
If I charter a ship to be at a port at a certain time with a view to 
a certain voyage, and it arrives, not merely late but, so late that the 
voyage is frustrated, the contract is as much broken as if the ship 
had never arrived at all'. 

Certainly the terms condition, and warranty in their original 
sense would not apply to these circumstances. Nor am I aware 
that they have been so applied except in the case of the sale of 
goods. But here we find it laid down that ‘if a man sells an 
article he thereby warran/s that it is merchantable—that is jit for 

' Jackson ¥. Union Marine Insurance Co., L. R, 10 C. P. 148. 
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some purpose’. Oragain, ‘ Where a manufacturer or dealer contracts 
to supply an article which he manufactures, or in which he deals, 
so that the buyer naturally trusts to the judgment or skill of the 
manufacturer or dealer, there is in that case an implied term or 
warranty that it shall de reasonat/y fit for the purpose to which it is 
to be applied *.’ Now here is one meaning of the term werrau/y. It 
is used in the sale of goods to mean a promise by the seller that he 
will perform his contract. It seems about as reasonable to say that 
there is a warrax/y by the buyer that he will pay the price. 

(2) The party complaining may say that a term in the contract 
has been unfulfilled, or that a statement has turned out to be 
untrue, which both regarded as vital to the contract ; and upon this 
he would claim to be discharged from his liabilities under the con- 
tract. Such a vital term is called not unfrequently a coudifion, as, 
for instance, by Blackburn J. in L/eyworth v. llutchinson*®, and again, 
in Be tint v. Gye*. 

But it is also called a warranty: ‘An express warranty is a 
stipulation inserted in writing on the face of the policy upon the 
literal truth or fulfilment of which the validity of the entire 
contract is dependent .’ 

And it is also called by both names. ‘If such a descriptive 
statement was intended to be a substantive part of the contract it 
is to be regarded as a warraaty, that is to say a condition, upon the 
failure or non-performance of which the other party may, if he is 
so minded, repudiate the contract and so be relieved ‘rom perform- 
ing his part of it, provided it has not been partially executed in 
his favour ®.’ 

(3) These last words bring us to the third possible allegation of a 
party complaining of breach of contract. He may say, ‘A vital 
term has been broken, but I preferred to go on; or matters had 
gone on so far that I could not draw back. I am at least entitled 
to damages for what has been left undone.’ 

Now what is the language used as to a term which has been thus 
dealt with. The learned judge whose judgment I last quoted goes 
on thus: 

‘If he (the injured party) has received the whole or any substantial 
part of the consideration for the promise on his part, the warranty 
loses the character of a condition, or perhaps more properly ceases 
to be available as a condition and becomes a warran/y in the 
narrower sense of the word*? 


' Jones v. Bright, 5 Bing. 533. * Jones v. Just, L. R. 3 Q. B. 197. 

°L. R. 2 Q. B. 447. *1Q. B.D. 183 

* Arnould, Marine Insurance, ed. 6, p. 599; and see Lord Mansfield’s judgment in 
de Hahm v. Hartley, 1 T. R. 343. 

® Williams J. in Behn vy. Burness, 3 B. & S. 751. 

7 Behn v. Burness, 3 B. & S. 756; and see Pust v. Dowie, 32 L. J. Q. B. 179. 
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(4) This brings us to the last form which complaint for breach 
of contract may assume. The injured party may say, ‘I don’t 
set up a claim to be discharged from my liabilities, so far as any 
remain to be discharged, or to recover back money paid as though 
the contract had been nullified by the failure of the other party, 
but I claim damages for the breach of a term which, though sub- 
sidiary to the main purposes of the contract, is yet part of it and of 
a value ascertainable in damages. This ‘s the ‘warranty in the 
narrower sense of the word, viz. a stipulation by way of agreement 
for the breach of which a compensation must be sought in 
damages '. 

This is the warranty which in the words of Lord Abinger is 
‘an express or implied statement of something which the party 
undertakes shall be a part of a contract: and though part of the 
contract yet collateral to the express object of it *” 

Now here is one word used in four perfectly distinct meanings. 
They cannot all be right: I should venture to say that the first two 
are plainly wrong, and that to use the word warranty as (1) co- 
extensive with a promise to perform the contract, or as (2) meaning 
a vital term of the contract, is a departure from the original 
meaning of the term, and a needless source of confusion, 

But I have done. The object of these notes was to call attention 
to the importance of terminology, at least in one departinent of the 
law. Perhaps its value will be more fully realized as we enter 
upon the age of codes, and those who undertake to codify the law 
discover that each word must have a meaning, and if possible not 


more than one. 
WitiiaAm R. Ansoy. 


1 Behn v. Burness, 3 B. & S. 750. * Chanter v. Hopkins, 4 M. & W. 399- 
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THE COUNTY COURT SYSTEM. 


FIXHE present County Court system was established by the 

g & 10 Viet. e. 95, passed on the Sth August, 1846, and the 
intention of the Legislature was, as stated in the preamble to the 
Act, to provide local Courts of Record for the recovery of small 
debts, in which ‘one rule and manner of proceeding’ should prevail, 
in lieu of the varied procedure in the pre-existing Courts. 

The jurisdiction of the Courts was limited by section 58 to 
personal actions where the debt or damage claimed did not exceed 
#20, and certain classes of actions, e.g. slander, breach of promise 
of marriage, and seduction, were excluded. 

The Courts being constituted for the benefit of the poor man 
their procedure was made as simple as possible. The Registrar 
was required to enter ‘the plaint’ in a book kept for the purpose, 
from the verbal instructions of the suitor. A summons was then 
issued by the Registrar, calling upon the defendant to appear at a 
Court to be holden on a specified day to answer the plaint. This 
summons was handed to the High Bailiff for service on the de- 
fendant. On the day appointed the judge heard and determined 
the cause in a summary manner. Counsel and solicitors were 
regarded pretty much as they were in the police court, as not 
being required until the hearing, and then their assistance was 
a luxury to be paid for by the parties employing them, except in 
so far as the nominal fees allowed in certain cases under the Act 
would recoup them their expenditure. In the large majority of 
eases the Registrar was in effect the solicitor, and the judge the 
advocate of both parties. 

The Courts thus established soon became popular, and as early 
as 1850 the pecuniary limit of jurisdiction was raised to £50 by 
the 12 & 13 Vict. ¢. 61. 

In 1856 their reputation was so far established that Parliament 
hit upon the happy device—which has since attained such large 
proportions—of making them ‘devil’ for the Superior Courts. 

By section 23 of the 19 & 20 Vict. c. 108 the County Court was 
empowered and required to try any action, with one exception 
(now obsolete), which the parties might agree in writing should be 
tried there. 

Further, by section 26, actions of contract not exceeding £50 
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might, after the pleadings were completed, at the instigation of 
either party be remitted to the County Court for trial. 

The last-named provision was tentative and cautious, the County 
Court not being entrusted with full possession of the action, but 
with the trial of the issue only, the result being certified to the 
Superior Court in which the judgment was entered, and to which 
any application for a new trial was required to be made. 

By the same statute jurisdiction was given in actions for the 
recovery of tenements where the rent or value did not exceed £'50 
per annum. 

In 1865, by the 28 & 29 Vict. c. 99, a jurisdiction in Equity was 
conferred, comprising most forms of Chancery proceedings where 
the amount in question did not exceed £500. 

In 1867 the process of delegation by the Superior Court was 
further developed by sections 7, 8, and 10 of the 30 & 31 Vict. 
¢. 142, section 7 providing for the remission of actions of contract 
not exceeding £50, and section 10 of actions of tort irrespective of 
their nature or the amount involved at the instance of the defendant, 
whilst section 8 dealt in the same manner with any suit or pro- 
ceeding in the Court of Chancery which could have been com- 
menced in a County Court. 

In all these cases the County Court became seised of the action 
after the order was made, and the Superior Court ceased to have 
any jurisdiction over it. 

An extension of the original jurisdiction was also made by per- 
mitting actions of ejectment and actions in which title was involved, 
where the annual value of the premises did not exceed #£'20, to be 
brought in the Court. 

At the same time an important change in the procedure was 
effected by the extension of the system of ‘default summonses’— 
which had obtained since 1850 in a very restricted form only—to 
all liquidated demands above #5. The practice in such cases 
is analogous to that of the High Court, the plaintiff having 
the right to sign judgment in default of the defendant entering an 
appearance. 

In 1868 a limited jurisdiction in Admiralty cases was given to 
certain of the Courts by the 31 & 32 Vict. ¢. 71. 

In 1869 a further recognition of the fitness of the County Courts 
for their work was made by Parliament, when the whole bank- 
ruptey business of the country outside the metropolis was without 
restriction intrusted to them. 

Again, in 1880 the very important jurisdiction under the Em- 
ployers Liability Act was conferred exclusively on the County 
Courts. 
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By the Bankruptey Act, 1883, the jurisdiction of the County 
Courts was continued, and the Lord Chancellor was empowered to 
carry the process of delegation yet a step further by transferring 
to the County Courts the jurisdiction of the High Court in the 
matter of imprisonment for debt, which power was promptly 
exercised. 

In 1888 the various County Court Acts were consolidated, and 
the opportunity was taken of further extending the jurisdiction of 
the Courts, principally in the direction of further relief of the High 
Court, by raising the limit of #50 in remitted actions of contract 
to £100. The limit of £20 in actions of ejectment, and in which 
title came into question, was also raised to #'50, and actions for 
malicious prosecutions were included in their jurisdiction. 

By the Companies Act, 18g0, all companies whose capital 
does not exeeed £10,000 are to. be wound up in the County 
Courts, and the session just closed has added to their burden 
by requiring the payment of tithes to be enforced through their 
instrumentality. 

In addition to the Acts named there are some fifty others passed 
from time to time since 1846, which have cast minor duties upon 
the Courts. <A reference to the County Court Return for 1889 
(Parliamentary Paper 336, 1890) will convey some idea of the 
extent of the increase in magnitude and importance of the work 
of the Courts. During that year the Courts dealt with 798 pro- 
ceedings under the equitable jurisdiction, 362 actions under the 
Employers Liability Act, 496 Admiralty actions, and 273 actions 
in ejectment, &e. 

To the above must be added the whole of the bankruptcy 
business outside the metropolis. 

Beyond all this the County Courts relieved the High Court in 
the same period of no less than 1395 actions and 184 interpleader 
proceedings, making a total of 1579 issues, of which 1136 were 
tried. The extent of that relief can be gathered from the fact 
that, according to the judicial statistics for last year, the total 
number of actions set down for trial at the various Assizes was 
1164 only, of which 734 were tried. 

The County Courts therefore tried 402 more High Court cases 
than did the judges at the Assizes, and in addition relieved them 
of well-nigh, the whole of the irksome and laborious work in 
connection with imprisonment for debt. 

It is not a matter of wonder that the simple machinery of the 
Act of 1846 should have proved incapable of dealing satisfactorily 
with this superadded mass of heavy and important work. Methods 
adequate in 1846 have become inadequate in 1891. Regulations 
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proper to simple cases conducted by the parties, with the assistance 
of the Registrar and his clerks, become unnecessary and often 
vexatious when professional men are employed. Solicitors fre- 
quently complain, and not without reason, that their clients have 
to pay Court fees for the performance of duties which properly 
helong to their province, and which are performed by them in 
the High Court. 

The various shortcomings of the present procedure are too 
technical to discuss in detail here, but they are familiar to those 
engaged in County Court practice; there are some, however, which 
the general reader can easily appreciate. For instance, the admix- 
ture of trivial and important cases in the same day’s list is incon- 
venient. The labour of a judge in trying cases without the 
assistance of advocates is very severe; he has to play three parts, 
those of judge, and of advocate for both plaintiff and defendant, 
examining and cross-examining all the witnesses. A forenoon 
spent thus is not calculated to increase his fitness for trying 
more important cases involving intricate questions of fact and 
law. On the other hand, a spell of the latter more congenial work 
does not tend to make him more tolerant of the exasperating 
trivialities involved in many of the small cases. 

In the large Courts some two or three hundred people are brought 
together at each sitting, most of them from the poorest quarters of 
the town, and the parties and others engaged in the more important 
class of cases have to stand among them for some hours together, 
the sitting accommodation in most Courts being of a very limited 
description. 

Again, the practice of fixing the day of trial at the time of the 
entry of the plaint is also frequently productive of great incon- 
venience, the period between the service of the summons and the 
day so fixed not being sufficient tu allow of the proper preparation 
of the case. 

The Registrar having at the time of entry of the plaint no notion 
what cases will be defended, cannot estimate the number likely to 
furnish a day's work, and the result is frequent adjournments at 
considerable loss of time and expense to the parties. 

When it becomes clear that the judge cannot finish his day’s list, 
a question of priority frequently arises: Is a case in which pro- 
fessional men are engaged to go over, or are some four or tive small 
cases to be adjourned? Counsel and solicitors are naturally im- 
patient of the delay caused by the determination of what they 
regard as trivial matters, while the parties to the latter, regarding 
the Court as primarily intended for them, quite as naturally resent 
the intrusion of the former. I am aware that an attempt is made 
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in some large Courts to classify the work, but such expedients 
are but makeshifts, and are adopted not by the aid but in spite 
of the existing rules of procedure. 

As a result of this great increase in jurisdiction—an increase 
which has suggested the apt designation of a County Court judge 
as ‘a judicial beast of burden’—the poor man stands in some 
danger of being gradually elbowed from the Court established for 
his benefit by the operation of that law which ever thrusts the 
weaker to the wall. 

The question therefore arises, What is to be done? Either 
Parliament has been mistaken in conferring such large powers 
upon the County Courts and should withdraw them, or the system 
should be remodelled and adapted to its present work. There does 
not appear to be any reason to suppose that the former view 
will prevail; on the contrary, the advance in jurisdiction, as has 
been shown, has been gradual and continuous. 

The confidence of Parliament in the County Courts has been 
such that it has given them jurisdiction (1) over a man’s property ; 
to an unlimited extent in Bankruptcy, to the extent of £500 in 
equity and in remitted interpleaders, (2) over his liberty ; under 
the Debtors Act 1869,—under the Lunacy Acts,—and under the 
power of imprisoning persons for disobedience to orders and in- 
junctions, (3) over his character; in actions of libel, slander, and 
malicious prosecution. It is true that for some inscrutable reason 
the Legislature will not give the Court power to enforce payment 
of a tailor’s bill for £50 os. 1d., but that power can hardly be 
withheld on the ground of unfitness, for such cases can be tried in 
the County Court to the extent of £100, provided the plaintiff 
goes through the ceremony of commencing his action in the High 
Court. 

Upon the assumption that Parliament will not reverse its policy, 
in what way is the present system to be adapted to the existing 
state of things? It is submitted that no solution of the question 
can be deemed satisfactory which does not restore to the poor man 
his Court. It was originally intended for his use and he pays for 
it, for I find that in the Leeds Court (and I have no reason to sup- 
pose it is different elsewhere) four-fifths of the total fees are derived 
from cases under £10. 

An obvious method of effecting this object would be to create a 
second Court to be presided over by a Registrar, who, it is scarcely 
necessary to add, should be precluded from private practice and 
appointed by the Lord Chancellor, and not, as now, by the judge. 

The question would arise, at what point the line of demareation 
between the jurisdiction of the Judge and the Registrar should be 
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irawn. The most logical course would be to draw it at £20, and 
give to the second Court the original jurisdiction of 1846; but that 
might be thought to be going too far, and I suggest £10 as the 
limit. 

The original simple practice should obtain in the Registrar's 
Court, and in the Judge’s Court the existing system of default 
summonses should be extended and brought more into line with the 
practice in the High Court. 

In the first case the Court officials would prepare and serve all 
process, and receive and pay over to the plaintiff all monies re- 
covered, as at present ; while in the second case, all such acts would 
be performed by the parties or their solicitors as in the High Court. 
This would leave the poor man in the possession of his own 
Court, and the judges free to devote their time and energies to the 
determination of the more important cases. It would be necessary 
to make provision for the trial by the judge of any case under 
£10 which might involve any difficult point of law or which might 
be of public importance. 

The right of trial by jury should remain as at present, and upon 
a jury being demanded in an action in the Registrar's Court, it 
should be transferred to the judge’s list, unless both parties con- 
sented to its trial before the Registrar. 

On the other hand, the judge should be empowered to transfer 
actions involving questions of account or the assessment of damages 
only to the Registrar’s list. The Registrar should sit at all Court 
towns in the Circuit, the judge at one or more of the larger ones 
only, according to the area, population, and travelling facilities of 
the district. The judge’s sittings should commence on a given day 
at each centre, and continue de die in diew to another given day, 
unless the list of causes was sooner disposed of. The parties would 
set their causes down for trial when ready, and a list would be 
prepared for each day, as in the High Court. 

Some of the advantages of this course would be :— 

(2) Not having so much travelling: the judge could sit on a 
greater number of days per annum, and for the whole day instead 
of for two or three hours only, as is now often the case in small 
Courts. 

(4) The hearing of part-heard cases could be resumed the day 
following, instead of, as now, having to stand over for days, weeks, 
or even months, often putting the parties to the expense of convey- 
ing themselves and witnesses from a distance a second or perhaps 
a third time. The delay in reading over notes and discussing 
what had been said on a former occasion would also be avoided. 

(c) Parties would have a better choice of advocates, and in many 
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centres a local bar would he established. On this point I may say 
that, judging from my official experience, I believe the majority of 
eases in the small outlying Courts, in which the parties wish to 


employ counsel or solicitors, would now be brought in the Chief 


Court of the Cireuit, if it could be done. It would be cheaper to 
bring witnesses into a Central Court town, than to take counsel 
and solicitor out to the small Court. 

(/) It would tend to lessen the evils necessarily incident to the 
local administration of justice, e.g. the Court would receive the 
assistance of more experienced advocates, and its work would be 
better done in the presence of a strong bar; the jurors would be 
drawn from a wider area, it being probably impossible to get a jury 
in a small market town to all of whom both parties are unknown ; 
the ministerial portion of the work would also be better done by 
officials having daily instead of occasional experience only of its 
performance. 

In carrying out such a reconstruction of the system it would be 
necessary to rearrange the existing Cireuits. In fact, at present, 
the inequality in the work of the judges, and the absurdly trifling 
amount of the business done in some of the smallest Courts, is 
most striking. 

According to the Return before quoted there are 56 judges, who 
sat a total of 8127 days in 1889, which gives an average of 145 
days each, which average no less than 31 of the judges failed to 
attain. The maximum was reached in Circuit 50, with 199 days; 
the minimum in Circuit 5, with 92 days'. It is worthy of remark 
that, in the former Circuit, the judge had to visit 14 different 
towns, while in the latter the number was 5 only. 

With only one or at the most three towns to visit, a judge might 
fairly be required to sit, as a minimum, 4 days a week for 42 
weeks in the year, or a total of 168 days, which would increase 
each judge’s power by 23 days, in addition to the time gained by 
being able to sit for a whole day on each occasion. 

When to this saving of time is added the relief afforded by the 
tegistrars’ Courts, it is manifest that the existing number of judges 
could be very materially reduced, and yet leave a Bench capable of 
dealing with any increased jurisdiction which is likely to be con- 
ferred in the near future. The reduction would also permit of the 
performance of that long deferred act of justice to the judges, 
the grant of an increase in their salaries. Whether or no a corre- 
sponding reduction could be made in the existing number of 
Registrars would depend upon the details of the scheme which 


' The writer has since been informed that Cireuit 5 has been reconstructed. 
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might be adopted, but in all probability some reduction would be 
possible. 

In considering the rearrangement of Circuits and the redistri- 
bution of Courts one must bear in mind the transformation which 
has taken place since the original distribution in 1846. | The 
interval has witnessed the development of the present railway 
system, of the post-office and posta] order system, of the telegraph 
and the telephone ; and in view of these fawts, it is difficult to resist 
the conclusion that either the principle of localisation was not 
carried far enough in 1846, or is applied too freely now. 

There are 500 Courts in all, and of these there were in 1889 no 
less than 168 in which the annual entry of plaints was less than 
500, and of these again 73 entered less than 300. In each of &% 
Courts the sum recovered (including the costs of the proceedings) 
did not exceed £500. To mention some extreme instances, there 
are 4 Courts in Cireuit 1 (Northumberland) in which the aggregate 
annual entry of plaints was 126 (Bellingham, the smallest of them, 
entering 17 only), and the amount recovered was £148. To effect 
this magnificent result the judge held 13 Courts, and, at the moderate 
computation of £11 per Court, the cost for the judge alone would 
be £143. Each of these Courts has a Registrar with a minimum 
salary of £100, which, without any allowance for expense of High 
Bailiffs, ushers, buildings, heating, lighting, &c., makes the total 
cost £543. The total fees received amounted to £60, leaving an 
excess of expenditure over revenue of £1483. It follows therefore 
that the Treasury could have paid the claims of the suitors in 
these Courts three times over, and have been in pocket by the 
transaction. 

As before stated, these instances are exceptional, but were a 
return made of the revenue and expenditure in each Court, many 
instances would be found in which the fees received and the 
amounts recovered would scarcely justify the maintenance of sepa- 
rate Courts. 

The subject is too technical and too many-sided to be dealt with 
in full detail here, but I venture to think that I have written 
sufficient to show that the present condition of the County Courts 
is such as to call for an exhaustive inquiry into their working, with 
a view to such fundamental reforms as the changed conditions in 
respect to intercommunication, and the volume and importance of 
their work, may demand. 

CHARLES CAUTHERLEY. 
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FRANKALMOIGN IN THE TWELFTH AND THIRTEENTH 
CENTURIES. 


T the beginning of the thirteenth century a large and ever- 

y increasing quantity of land was held by ecclesiasties, regular 
and secular, in right of their churches or religious houses by a tenure 
commonly known as frankalmoign, free alms, /iJera elemosina. The 
service implied by this tenure was in the first place spiritual, as 
opposed to secular service, and in the second place it was an 
indefinite service. Such at least was the doctrine of later days". 
We may take this latter characteristic first. At all events, in later 
days* if when land was given there was a stipulation for some 
definite service albeit of a spiritual kind, for example a stipulation 
that the donee should sing a mass once a year or should distribute 
a certain sum of money among the poor, the tenure thus created 
was called, not frankalmoign, but tenure by divine service; the 
tenant might perhaps be compelled to swear fealty to his jord, and 
the performance of the service might be exacted by distress or by 
action in the king’s courts®. On the other hand, if the tenant held 
in frankalmoign, if the terms of the gift (as was often the case) 
said nothing of service or merely stipulated in a general way for 
the donee’s prayers, then no fealty was due and only by ecclesias- 
tical censures could the tenant be compelled to perform those good 
offices for the donor’s soul which he had impliedly or expressly 
undertaken. Perhaps this distinction was admitted during the later 
years of the period with which we are now dealing; but we shall 
hereafter see that in this region of law there was a severe struggle 
between the temporal and the ecclesiastical courts, and very possibly 
an attempt on the part of the former to enforce any kind of service 
that could be called spiritual would have been resented. The 
question is of no very great importance, because stipulations for 
definite spiritual services were very rare when compared with gifts 
in frankalmoign ¢. 

* But in 13 Edw. I (Fitz. Abr. Counterple de voucher, 118) it is said that frank- 
almoign is the highest and most certain of all services. 

? Litt. see. 133-8. 

® See the writ Cessavit de cantaria, Reg. Brev. Orig. 237 b, 238. 

* A few instances of such definite spiritual services may be found already in 
Domesday, e. g. ii. 133, 133 b, a tenant was to sing three masses every week. Gifts 
for the maintenance of lamps before particular altars and the like are not uncommon, 


and often they expressly say that the land is frankalmoign, e. g. Reg. St. Osmund 
i, 234 1222-5), a gift of land to the church of Sarum in pure and perpetual alms to 
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Hiere, as in France, the word e/emosina became a technical word, 
hut of course it was not such originally. At first it would express 
rather the motive of the gift than a mode of tenure that the gift 
creates. And so in Domesday Book it is used in various senses 
and contexts. In some cases a gift has been made by the king ‘in 
clemosina,’ but the donee is to all appearance a layman; in one 
case he is blind, in another maimed; he holds by way of charity 
and very possibly his tenure is precarious. To hold land ‘in 
charity’ might well mean to hold during the giver’s pleasure, and 
it may be for this reason that the charters of a later day are careful 
to state that the gift has been made not merely in alms but ‘in 
perpetual alms! Then again in some parts of the country it is 
frequently noted that the parish priest has a few acres ‘in 
elemosina’; in one case we learn that the neighbours gave the 
church thirty acres in alms*. There are, however, other cases in 
which the term seems to bear a more teclinical sense ; some religious 
house, English or French, holds a considerable quantity of land in 
alms; we can hardly doubt that it enjoys a certain immunity from 
the ordinary burdens incumbent on landholders in general, including 
among such landowners the less favoured churches*. And so again 
in the early charters the word seems to be gradually becoming a word 
of art; sometimes we miss it where we should expect to find it, and 
instead get some other phrase capable of expressing a complete free- 
dom from secular burdens‘. In the twelfth century, the century of 


find a taper to burn before the relics on festivals. Sometimes it would have been 
difficult to draw the line between ‘ certain’ and ‘ uncertain’ services, as when land 
was given that its rents might be expended ‘tam in reparanda ecclesia quam in 
majoribus necessariis ecclesiae,’ Reg. St. Osmund, i. 350. 

' D. B. i. 293, ‘In W. tenet quidam cecus unam bovatam in elemosina de rege ;’ 
iv. 466, ‘Tenuit Edritius maneus in elemosina de rege Edwardo.’ In Dorsetshire, 
under the heading ‘ Terra Tainorum Regis’ (i. 84), we find ‘Hane terram dedit 
Regina Dodoni in elemosina.’. In Devonshire, under the like heading (118), we 
find ‘Aluuard Mert tenet dim. virg.... Regina dedit ei in elemosina.’ In Hert- 
fordshire (137 b) we read how a manor was held by two thegns, one of whom was 
the man of King Edward, the other was the man of Asgar ; they could not sell ‘ quia 
semper jacuerunt in elemosina.’ This would seem to mean that they held pre- 
cariously. See the curious entry, ii. 5 b, which tells how Harold gave a hide to a 
certain priest of his, ‘set hundret nescit si dedit liberae | sic) vel in elemosina’; 
seemingly the hundred did not know whether the priest's tenure was free or 
precarious. 

? D. B. ii. 24; ii. 189, the parish church holds sixty acres of free land ‘elemosina 
plurimorum.’ See the survey of Suffolk where the parish church generally holds 
some acres ‘of free land’ in elemosina 

* D. B. i. 25 b, ‘ Clepinges tenet Abbatia de Almanesches de Comite (Rogerio) in 
elemosina .. . se defendit pro xi. hidis....In eodem manerio tenet S. Martinus de 
Sais de Comite in elemosina xi. hidas’; i. 8, ‘ Episeopus Dunelmensis tenet de Rege 
Waltham in elemosina’ ; i. 166 b, ‘ Ecclesia de Cirecestre tenet de Rege duas hidas 
in elemosina et de Rege E. tenuit quietas ab omni consuetudine.’ 

* Thus when Henry I makes gifts to the Abbey of Abingdon ‘to the use of the 
alms of the said church,’ we seem to get the term in a slightly different sense from 
that which becomes usual ; he may well mean that the land is devoted to those 
pious works of the Abbey which belong to the almoner’s department ; Hist. Abingd. 
ii. 65, 94. 
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new monastic orders, of liberal endowments, of ecclesiastical law, the 

gift in free, pure, and perpetual alms has a well-known meaning |. 
The notion that the tenant in frankalmoign holds his land by a 


service done to his lord seems to grow more definite in course of 


time as the general theory of tenure hardens and the church fails in 
its endeavour to assert a jurisdiction over disputes relating to land 
that has been given to God. The tenure thus becomes one among 
many tenures, and must conform to the general rule that tenure 
implies service. Still this notion, at least on the continent, was a 
very oid one. A document of 817 contains a list of fourteen 
monasteries which owe the emperor aids and military service (doxa 
ef wilitiam), of sixteen which owe aids but no military service, and 
of eighteen which owe neither aids nor military service, but only 
prayers *. In English charters it is common to find the good of the 
donor's soul and the souls of his kinsfolk, or of his lord, or of the 
king, mentioned as the motive for the gift; the land is bestowed 
pro anima mea, pro salute animae meae. Sometimes the prayers of 
the donees are distinctly stipulated for, and occasionally they are 
definitely treated as services done in return for the land*; thus, 
for example, the donor obliges himself to warrant the gift ‘in con- 
sideration of the said service of prayers*. Not unfrequently, 
especially in the older charters, the donor along with the land gives 
his body for burial, by which is meant that the donees undertake 
the duty of burying him in their church *; sometimes he stipulates 
that should he ever retire from the world he shall be admitted to 
the favoured monastery, sometimes he binds himself to choose no 
other place of retirement; often it is said that the donees receive 
him into all the benefits of their prayers °. 

' In comparatively late documents we may still find persons who are said to hold 
in frankalmoign who are not holding in right of any church. Thus in the Whalley 
Coucher, i. 43, William the clerk of Eccles gives land to his brother John his heirs 
and assigns, to hold in pure and perpetual alins of the donor and his heirs, render- 
ing yearly a pound of incense to God and the church of Eccles. William's tenure 


may have been frankalmoign, but according to modern notions John’s could not be. 

* Pertz, Leges, i. 223, 331; Viollet, Histoire des Institutions, i. 331, The transla- 
tion of dona by aids may be a little too definite. 

* Cart. Gloue, i. 197, ‘ habendum in liberam elemosinam. .. sine aliquo retinemento 
ad opus meum vel aliquorum haeredum meorum nisi tantummodo orationes spirit- 
uales perpetuas ;" ibid, i. 199, 289, 335, ii. 10. Such phrases are common in the 
Whalley Coucher Book. 

' Cart. Glouc. i. 307, ‘ Nos vero... praedictam terram. .. per praedictum servicium 
orationum warantizabimus.’ The term ‘consideration’ is of course a little too 
technical, but still the prayers seem regarded as having a certain juristic value. 

® Litigations over the right to bury benefactors may be found, e. g. Register of St. 
Thomas, Dublin (R. 8S.) 349, between the canons of St. Thomas and the monks of 
Bective about the body of Hugh de Lacy ; also struggles for the bodies of dying men, 
e.g. between the monks of Abingdon and the canons of St. Frideswide’s, Hist. 
Albingd. ii. 173. See also a charter of John de Lacy in the Whalley Coucher, i. 33 : 
‘Know ye that I have given and granted to the abbot and monks of Stanlaw after 
my death myself, that is to say, my body to be buried.’ 

For an elaborate agreement about masses and other spiritual benefits, see New- 
minster Cartulary, p. 120. 
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We have spoken as though gifts in frankalmoign were made to 
men, but according to the usual tenour of their terms they were 
wade to God. As Bracton says, they were made primo et princi- 
paliter to God, and only secundario to the canons or monks or 
parsons'. A gift, for example, to Ramsey Abbey would take the 
form of a gift ‘to God and St. Benet of Ramsey and the Abbot 
Walter and the monks of St. Benet,’ or ‘to God and the church of 
St. Benet of Ramsey and the Abbot and his monks,’ or simply * to 
God and the church of St. Benet of Ramsey,’ or yet more briefly 
‘to God and St. Benct*.” The fact that the land was given to God 
was made manifest by appropriate ceremonies ; often the donor laid 
the charter of feoffinent, or some knife or other symbol of possession 
upon the altar of the church *, sometimes he ‘abjured’ the land and 
thus confirmed his gift by his oath*. Clauses denouncing excom- 
munication and damnation against all who should disturb the 
donee’s possession did not go out of use at the Norman Conquest, 
but may be found in charters of the twelfth century ®, nor was it 
uncommon for a great religious house to obtain a papal bull con- 
firming gifts already made and thereafter to be made, and whatever 
might be the legal effect of such instruments, the moral effect must 
have been great". We are not entitled to treat these phrases which 
seem to make God a landowner as of no legal value. Bracton more 
than once founds arguments upon them’, and of course they very 
naturally suggest that land given in frankalmoign is utterly outside 
the sphere of merely human justice. 

In later days the feature of tenure in frankalmoign which 
attracts the notice of lawyers is a merely negative feature, namely, 
the absence of any service that can be enforced by the secular 
courts. But here some distinctions must be drawn. The king 
might give land to a religious house ‘in free, pure, and perpetual 
alms, and in that case not only would no secular service be due 
from the donee to the donor, but the land in the donee’s hand would 
owe no secular service at all. But tenure in frankalmoign is by 
no means necessarily a tenure in chief of the crown; indeed it 
would seem that the quantity of land held in chief of the crown by 
frankalmoign was never very large. It will, of course, be understood 
that an ecclesiastical person might well hold lands, and hold them 
in right of his church, by other tenures. The ancient endowments 

' Braet. f. 12. ? Cart. Ramsey, i. 159, 160, 255, 256. 

® See e. g. Cart. Gloue, i. 164, 205 ; ii. 74, 86, 97. 

* See e. g. Reg. St. Osmund, i. 356; Chron. Melsa. i. 309. 

® See e. g. Hist. Abingd. ii. 55 ; Whitby Cartulary, i. 200; Whalley Coucher, i. 
7" ace. g. Bull of 11:38, Hist. Evesham, 173; Bull of 1140, Cart. Ramsey, i. 155 ; 


Pull of 1146, Hist. Abingd. ii. 173. 
’ Bract. f. 12, 286 b. 
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of the bishops’ sees and of the greater and older abbies were from 
the Conqueror’s reign onwards held by knight's service ; the bishop, 
the abbot, held a barony. Besides this we constantly find religious 
houses taking lands in socage or in fee farm at rents, and at sub- 
stantial rents, and though a gift in frankalmoign might proceed 
from the king, it might well proceed. and probably more often did 
proceed, from a mesne lord. In this ease the mere gift could not 
render the land free from all secular service ; in the donor's hand it 
was burdened with such service, and so burdened it passed into the 
hands of the donee’. If the donee wished to get rid of the service 
altogether, he had to go to the donor's superior lords and ultimately 
to the king for charters of confirmation and release. But as between 
themselves the donor and donee might arrange the incidence of 
this ‘forinsee service’ as pleased them best. The words ‘in free, 
pure. and perpetual alms’ seem to have implied that the tenant 
was to owe no secular service to his lord; but they did not neces- 
sarily imply that as between lord and tenant the lord was to do the 
forinsee service. And so we find the matter settled in various ways 
by various charters of donation :—sometimes it is expressly stipu- 
lated that the tenant is to do the forinsee service *, sometimes the 
lord expressly burdens himself with this*, often nothing is said, 
and apparently in such case the service falls on the lord. 

Another rule of interpretation appears, though somewhat dimly. 
In accordance with more recent books, we have spoken as though 
a gift in frankalmoign, in free alms, always implied that no 
secular service was due from the donee to the donor. But the 
words generally used in such gifts were ‘free, pure, and perpetual 
alms,’ and in Bracton’s day much might apparently turn on the use 
of the word ‘pure’. Seemingly there was no contradiction 
between a gift in ‘free and perpetual alms’ and the reservation of 
a temporal service, and many instances may be found of such gifts 
accompanied by such reservations. This will give us cause to 
believe that the exemption from secular service was not the one 
essential feature of tenure in frankalmoign ; and if we find, as well 
we may, that a donor sometimes stipulates for secular service, 
though he makes his gift not only in free but even in pure alms, 
our belief will be strengthened °. 


' Bract. f. 27 b. 

* Hunter, Fines, i. 200 (3 John), ‘Ala dedit et concessit in puram et perpetuam 
elemosinam Deo et ecclesie S. Marie de B .. . totam terram suam. .. ita quod pre- 
dictus prior et suecessores sui facient inde forinsecum servicium.’ Cart. Glouc. i. 
167, gift in frankalmoign, ‘salvo tamen regali servicio’; ibid. 187, gift in frank- 
almoign saving the landgafol due to the king ; ibid. 389, gift in free, pure and per- 
petual alms subject to a rent of pepper due to a superior lord and to royal service. 

* Cart. Gloue. ii, 17, 30, 98. 

* Bract. f. 27 b; Bracton’s Note Book, pl. 21. 

® Rievavlx Cart. p. 29, gift by Bishop Hugh of Durham in free and perpetual 

















XUM 


Oct. 1891.) Frankalmoign. 359 

The key to the problem is given by the Constitutions of Claren- 
don (1164). ‘Ifa dispute shall arise hetween a clerk and a layman, 
or between a layman and a clerk concerning any tenement which 
the clerk asserts to be “eclemosina,” and the layman asserts to be 
lay fee, it shall be determined by a recognition of twelve lawful 
men and the judgment of the chief justiciar, whether (v/rwm) the 
tenement belongs to “clemosina” or belongs to lay fee. And if it 
he found that it belongs to “elemosina,” then the plea shall go 
forward in the ecclesiastical court: but if it be lay fee, then in the 
king’s court, or in case both litigants claim to hold of the same 
lord, then in the lord’s court. And in consequence of such a 
recognition, the person who is seised is not to lose his scisin until 
it has been deraigned by the plea’. Let us observe how large a 
concession to the church the great Henry is compelled to make, 
even before the struggle with Becket has put him in the wrong. 
This is all that those ‘ avitae leges,’ of which he talks so frequently, 
will give him, and he claims no more. The clergy have established 
this principle :—All litigation concerning land held in almoign 
belongs of right to the ecclesiastical courts. All that the king 
insists on is this; that if it be disputed whether the land be 
almoign or no, this preliminary question must be decided by an 
assize under the eye of his justiciar. Thus the assize (//wm is 
established. It is a preliminary, prejudicial procedure; it will not 
even serve to give the claimant a possession ad infevim ; the pos- 
sessor is to remain possessed; it decides not the title to land, but 
the competence of courts. Here then we find the essence of 
‘almoign ’ as understood in the middle of the twelfth century :— 
the land is subject to no jurisdiction save that of the tribunals of 
the church. Even to maintain his royal right to decide the pre- 
liminary question of competence, was no easy matter for Henry. 
Alexander III freely issued reseripts which ordered his delegates to 
decide as between clerk and layman the title to English land, or at 
least the possessory right in English lands: he went further, he 
bade his delegates award possession even in a dispute between 
layman and layman, though afterwards he apologized for so doing. 
The ‘avitae leges,’ therefore, were far from conceding all that the 
clergy, all that the pope demanded *. 


alms at a rent of 60 shillings, payable to him and his successors; ibid. pp. So, 226, 
249. Newminster Cart. p. 73, gift by Newminster Abbey to Hexham Priory in free, 
pure, and perpetual alms at a substantial rent. Malm. Reg. ii. 124, gift in free, pure, 
and perpetual alms to hold of me and my heirs ‘ jure cleemosinario,’ rendering to 
me and my heirs one penny yearly. Bracton, f. 48, holds that in these cases the 
reservation being repugnant to the gift is of no effect. 

* Const. Clarend. ec. ix. In the Gesta Abbatum, i. 114, the St. Alban’s chronicles 
gives an account of litigation in Stephen’s reign in which something very like an 
Assisa Utrum takes place. 

* See the very remarkable series of papal reseripts in the Rievaulx Cartulary, tS8g- 
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They conceded, however, much more than the chureh could 
permanently keep. If as regards eriminous clerks the Constitutions 
of Clarendon are the high-water-mark of the claims of secular 
justice, as regards the title to lands they are the low-water-mark. 
In Normandy the proceedure instituted by Henry, the rere de Feodo 
cf Elemosina, which was the counterpart, and perhaps the model, of 
our own Assisa U/rnm, seems to have maintained its preliminary 
character long after Henry's son had forfeited the Duchy ; its 
object is still to decide whether a dispute belongs to the eeclesias- 
tical or to the temporal forum'. In England it gradually and 
silently changed its whole nature; the dssisa U/rwm or action Juris 
Utrum* beeame an ordinary proprietary action in the king's court, 
an action enabling the rectors of parochial churches to claim and 
obtain the lands of their churches: it became ‘the parson’s writ of 
right *.’ Between the time of Glanvill and the time of Bracton 
this great change was effected and the ecclesiastical tribunals 
suffered a severe defeat +. 

The formal side of this process seems to have consisted in a 
eradual denial of the assize U/rwm to the majority of the tenants in 
frankalmoign, a denial which was justified by the statement that 
they had other remedies for the recovery of their lands. If a 
bishop or an abbot thought himself entitled to lands which were 
withholden from him, he might use the ordinary remedies competent 
to laymen, he might have recourse to a writ of right. But one 
class of tenants in frankalmoign was debarred from this remedy, 
namely the rectors of parish churches. Bracton explains the 
matter thus:—When land is given to a religious house, though it 
be in the first place given to God and the church, it is given in the 
second place to the abbot and monks and their successors, or to the 
197; see also Decret. Gregorii IX, lib. iv. tit. xvii. cap. 7, where the pope admits 
that he has gone too far in ordering his delegates to give possession in a dispute 
between laymen, which came into the ecclesiastical courts in consequence of a 
question having been raised about bastardy. See also in the Malmesbury Register, 
ii. 7, proceedings under letters of Innocent III for the recovery from a layman of 
land improvidently alienated by an abbot. In the Gesta Abbatum, i. 159-162, there 
is a detailed account of litigation which took place early in Henry II's reign between 
the Abbot of St. Alban’s and a layman touching the title to a wood ; the Abbot pro- 
cured letters from the Pope appointing judges delegate. 

' Ancienne Coutume (de Gruchy), c. 117; Brunner, Enstehung der Schwurgerichte, 
324-6. 

* The term Juris Ufrwm seems due to a mistake in the expansion of the compen- 
dium Jur’; it should be Jurafa Utrum, in French Juré Utrum; see e.g. Y. B. 14 & 15 
Edw. III (ed. Pike’, p. 47; and see Bracton, f. 287, where the technical distinction 
between an Assisa Utrum and a Jurata Utrum is explained. 

* Britton, ii. 207. 

* According to Glanvill ‘xii. 25, xiii. 23, 24) the Courts Christian are competent 
to decide an action for land be‘ ween two clerks or between clerk and layman in ease 
the person in possession is a clerk who holds in free alms. So late as 1206 an assize 
Utrum is brought by one monastic house against another, and on its appearing 
that the land is almoign the judgment is that the parties do go to Court Christian 
and implead each other there ; Placit. Abbrev. p. 54 (Oxon). 
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dean and canons and their suecessors ; so also land may be given to 
a bishop and his successors; if then a bishop or an abbot has 
occasion to sue for the land he can plead that one of his prede- 
cessors was seised of it, just as a lay claimant might rely on the 
seisin of his ancestor: but with the parish parson it is not so; we 
do not make gifts to a parson and his successors; we make them 
to the church, e.g. ‘to God and the church of St. Mary of Dale! ;’ 
irue, that if the parson himself be ejected he may have an assize of 
novel disseisin, for he himself has been seised of a free tenement, 
but a proprietary (as opposed to a possessory) action he can not 
bring, he can have no writ of right, for the land has not been given 
to a parson and his successors, it has been given to the church ; he 
can not therefore plead that his predecessor was seised and that on 
his predecessor's death the right of ownership passed to him; thus 
the assize U¢rum is his only remedy of a proprietary kind*. In 
another context it might be interesting to consider the meaning of 
this curious argument; it belongs to the nascent law about 
‘corporations aggregate ’ and ‘corporations sole.’ The members of 
a religious house can already be regarded as constituting an arti- 
ficial person; the bishop also is regarded as bearing the ‘ persona’ 
of his predecessors—the vast temporal possessions of the bishops 
must have necessitated the formation of some such idea at an early 
time ; but to the parish parson that idea has not yet been applied : 
the theory rather is that the parish church itself is the landowner 
and that each successive parson (ersona ecc/esiae) is the guardian 
and fleeting representative of this invisible and immortal being *. 
However our present point must be that legal argument takes this 
form—({i) No one can use the assize U¢rwm who has the ordinary 
proprietary remedies for the recovery of land; (2) All or almost all 
the tenants in frankalmoign, except the rectors of parish churches, 
have these ordinary remedies ; (3) The assize U/rum is essentially 
the parson’s remedy; it is ‘singulare beneficium, introduced in 
favour of parsons*. This argument would naturally involve a 
denial that the assize could be brought by the layman against the 


? This remark seems fairly well supported by the practice of conveyancers in 
Bracton’s time ; thus e.g.a donor gives land ‘to God and St. Mary and St. Chad and 
the church of Rochdale,’ and contracts to warrant the land ‘to God and the church 
of Rochdale,’ saying nothing of the parson ; Whalley Coucher, i. 162. 

? Bracton, f. 286b, 287. This may have been the reasoning which caused a denial 
of the assize to the parson when that parson was a monastery, a denial which an 
ordinance of 1234 over-ruled ; Bracton’s Note Book, pl. 1117. 

* Bracton, f. 287 b. The parson has not only the assize of novel disseisin, but he 
may have a writ of entry founded on the seisin of his predecessor. This being so 
the refusal to allow him a writ of right is already somewhat anomalous. But the 
writs of entry are new, and the law of the twelfth century (completely ignored by 
Bracton) was that the ecclesiastical court was the tribunal competent to decide on 
the title to land held in frankalmoign. 

' Bracton, f. 286b 
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parson. According to the clear words of the Constitutions of 
Clarendon, it was a procedure that was to be employed as well 
when the claimant was a layman as when he was a clerk. But 
soon the doctrine of the courts began to fluctuate. Martin 
Pateshull at one time allowed the layman this action; then he 
changed his opinion on the ground that the layman had other 
remedies ; Bracton was for retracing this step, on the ground that 
trial by battle and the troublesome grand assize might thus be 
avoided". One curious relic of the original meaning of this writ 
remained until 1285, when the Second Statute of Westminster gave 
an action to decide whether a picce of land was the e/emosina of one 
church or of another church *. The assize had originally been a 
means of deciding disputes between clerks and laymen, or rather of 
sending such disputes to the competent courts temporal or spiritual, 
and the Constitutions of Clarendon contain a plain enough admnis- 
sion that if both parties agree that the land is ‘elemosina’ any 
dispute between them is no concern of the lay courts. 

We have been speaking of the formal side of a legal change, but 
must not allow this to conceal the grave importance of the matters 
which were at stake. The argument that none but parochial rectors 
have need of the U¢rum, the conversion of the U/rum from a pre- 
liminary procedure settling the competence of courts into a pro- 
prictary action deciding, and deciding finally, a question of title to 
land, involves the assertion that all tenants in frankalmoign (except 
such rectors) can sue and be sued and ought to sue and be sued for 
lands in the temporal courts by the ordinary actions. And this, 
we may add, involves the assertion that they ought not to sue or be 
sued elsewhere. The ecclesiastical courts are not to meddle in any 
way with the title to land albeit held in frankalmoign. To prevent 
their so doing writs are in common use prohibiting both litigants 
and ecclesiastical judges from meddling with ‘lay fee’ (/aiewm feoduw) 
in the Courts Christian, and in Bracton’s day it is firmly estab- 
lished that for this purpose land may be lay fee though it is held 
in free, pure, and perpetual alms*. The interference of the 
ecclesiastical courts with land has been hemmed within the narrow- 
est limits. The contrast to ‘lay fee’ is no longer (as in the Consti- 
tutions of Clarendon) e/emosina, but consecrated soil, the sites of 
churches and monasteries and their churchyards, to which, according 
to Bracton, may be added lands given to churches at the time of 
their dedication*. The royal court is zealous in maintaining its 


' Bracton, f. 285 b; Fleta, p. 332 ; Britton, ii. 207. 2 Stat. 13 Ed. I, e. 24. 

* Bracton, f. 407 ; Bracton’s Note Book, pl. 547, 1143. Compare the somewhat 
similar distinction, ‘entre lieu saint et lieu religieus,” in Beaumanoir, vol. i. p. 163. 

‘ Ibid. Such lands constitute the church’s dos or dower. See also f. 207 b. 
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jurisdiction; the plea rolls are covered with prohibitions ' direeted 
ayainst ecclesiastical judges ; and it is held that this is a matter affect- 
ing the king’s crown and dignity—no contract, no oath to submit to 
the Courts Christian will stay the issue of a prohibition®. But the 
very frequency of these prohibitions tells us that to a great part of 
ihe nation they were distasteful. As a matter of fact a glance at any 
monastic annals of the twelfth century is likely to show us that 
the ecclesiastical tribunals, even the Roman curia, were constantly 
husy with the title to English lands, especially when both parties 
to the litigation were ecclesiastics. Just when Practon was writing, 
Richard Marsh at the instance of Robert Grostete was formulating 
the claims of the clergy— He who does any injury to the frank- 
almeign of the church, which therefore is consecrated to God, 
commits sacrilege ; for that it is ves sacra being dedicated to God, 
exempt from secular power, subject to the ecclesiastical forum and 
therefore to be protected by the laws of the church*.’ It is with 
such words as these in our minds that we ought to contemplate the 
history of frankalmoign. A gift in free and pure alms to God and 
his saints was meant not merely, perhaps not principally, that the 
land is to owe no rent, no military service to the donor, but also 
and in the first place that it is to be subject only to the laws of the 
church and the courts of the church. 
F. W. Matrianp. 


' Sce Bracton’s Note Book passim. The writ of prohibition is found in Glanvill, 
xii. 21, 22. It is found in the earliest Chancery Registers. Bracton discusses its 
scope at great length, f. 402 fol. 

* In the twelfth century the donor sometimes expressly binds himself and his 
heirs to submit to the Church Courts in ease he or they go against the gift; see e.g. 
Rievaulx Cartulary, 33, 37, 39, 69, 159, 166. So in the Newminster Cartulary, 89, 
a man covenants to levy a fine and submits to the jurisdiction of the archdeacon of 
Northumberland in case he fails to perform his covenant. For a similar cbligation 
undertaken by a married woman, see Cart. Glouc. i. 304. As to such attempts to 
renounce the right te a prohibition, see Bracton’s Note Book, pl. 678. 

* Ann. Burton, p. 427. See also the protest of the bishops in 1257, Mat. Par, 
Chron. Maj. vi. 361. 
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THE AMERICAN AND BRITISIL SYSTEMS OF 
PATENT LAW. 


N the article on Patent Right in England and the United States 
contained in the April number of the Law Quarter.y, Mr. 
Wood Renton has, I venture to think, in some respects over-estimated 
the value of the American system of patent law, and has not given 
suflicient weight to some of the features of the British system. 

There are also several important differences between the two 
systems which did not perhaps fall within the scope of Mr. Renton’s 
article, but which should not be left out of sight in considering their 
respective merits. 

I cordially agree with Mr. Renton in his estimate of the value of 
the American Patent Office as a Record Office of Inventions, due to 
the careful indexing of native and foreign inventions made by its 
examiners, and also as a censor of applications, owing to the enforce- 
ment by it of clearness and precision in specifications and claims, 
and the curtailment of the claims to what the Office considers to be 
novel; but to claim that the official examination gives to the in- 
ventor and the public any guarantee of the validity of a patent is a 
eulogy which may lead to disastrous consequences to those who rely 
upon it. In the first place, it is evident that it is beyond the functions 
of a Patent Office to deal with that large body of knowledge which 
is current amongst the active members of any trade or profession, 
and has not yet found its way into written records, on which alone 
the examiners can with confidence rely. Again, it must be borne 
in mind that the examination made by the Office is directed almost 
exclusively to novelty and the form of the specification. It is but 
rarely, and then only in cases where the fact is self-evident, that an 
examiner rejects an application on the ground of want of inven- 
tion; and in view of the recent ‘bustle case’ (6 R. P. C. 518) it 
would appear to be inadvisable to constitute the Office a judge of 
patentable invention. 

Moreover, the very care and industry exercised by the Office in 
examining the merits of an application often lay a trap for the 
patentee in the following manner. 

The proceedings upon an application are, after the issue of the 
patent, open to the inspection of the public, and form an important 
feature in most patent actions. The Courts have laid it down as a 
rule of construction that, in patents for combinations, the limita- 
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tiuns and provisions insisted upon by the Office must be looked 
upon as disclaimers by the patentee (Sargent v. Llall Safe & Lock 
do, 114 U.S. 63); and that when the applicant has been com- 
pelled by the rejection of his application to narrow his claim 
ly the introduction of a new element into the combination, he 
cannot, after the issue of his patent, broaden his claim by dropping 
that element as a non-essential or immaterial part of his inven- 
tion (Shephard vy. Carrigan, 116 U.S. 597). The tendency of the 
Courts is to construe a combination claim strictly as claiming the 
combination of a// the elements therein mentioned. The result 
may be, and frequently is, that a patent is so limited as to be 
absolutely worthless; and that, perhaps, not because the inven- 
tion was of no value, but because the patentee or his agent has 
ignorantly or carelessly included a non-essential element in the 
claim. By means of this principle those enterprising patent agents 
who advertise, ‘ No patent, no fees,’ always obtain their fees; it is 
always possible to procure a patent by limiting the claim, through 
the introduction of a sufficient number of elements, so as to dis- 
tinguish the so-called invention from every anticipation which the 
examiner can cite against it. The result is the issue of a great 
number of absolutely worthless patents. to which certainly no 
guarantee of any kind attaches. 

The rule which admits the proceedings in the Patent Office as 
evidence against the patentee is not only mischievous as going 
behind the document which is put before the public as the sole 
foundation of the patentee’s rights, but would appear to be un- 
necessary. The advantages of a rule which confines the patentee 
to exactly what he has claimed as his combination, and which 
thereby avoids the uncertainty arising when the essentiality of 
each element of the combination must be considered, may surely 
be obtained without admitting such proceedings in evidence ; 
since, when the Examining Body is as efficient as the American 
Patent Office undoubtedly is, it may be assumed that the Patent 
Office and the patentee regarded every element of the combina- 
tion as essential, and that the patent was issued on that under- 
standing. Such a rule would at least enable the public and 
their advisers to determine with some degree of certainty what 
is really covered by a given claim; under the British system 
this is in many cases, nay, in the majority of cases, absolutely 
impossible. See, for instance, the recent cases of Sidded/ v. J ickers 
(15 App. Ca. 496), and Ae//y v. Heathman (7 R. P. C. 343). 

It follows, I think, from these considerations, that the official 
examination of the American Patent Otlice gives but a very slight 
guarantee, if it can be said to give any at all, of validity or worth ; 
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and that its merits consist in producing clearness and definiteness 
in the inventor's document of title, and in permitting him to assert 
a claim only to what is prima facie xove/, These services the 
American Patent Office does to a very great extent perform success- 
fully ; the British Patent Otfice is said to attempt the first, but the 
most charitable view of its powers and efforts is that it does not 
even make that attempt. 

A detect which may be alleged against the American Office is the 
caprice and corruption of officials ; that is, however, a defeet which 
exists or may exist in any government department in any part of 
the world, and is fully guarded against by the elaborate system of 
appeals mentioned by Mr. Renton. Bribery in some of its numerous 
forms is not, I believe, unknown in the American Patent Office ; 
and I am aware of a case in which, through the obstinacy of one 
examiner in insisting upon the insertion in the specification of his 
own peculiar form of disclaimer, the most vexatious delay was 
caused, and a wholesale system of appealing had to be resorted to. 
I believe, however, that this defect is of such rare occurrence that it 
cannot be fairly urged against the system, and it is amply provided 
against by the power possessed by the applicant of appealing from 
the decision of the Office to the Court. 

The question of the amount at which the fees for a patent should 
he placed admits of great difference of opinion. I cannot agree with 
Mr. Renton that the exceedingly small fees charged by the American 
Patent Office are an advantage to the inventor or the public. 

Through the instrumentality of those enterprising patent agents 
to whom I have already referred, and by other means, a large 
number of absolutely worthless patents are yearly issued by the 
American Patent Office. These patents are often, as here, used 
as a means of extorting royalties from the smaller dealers and 
manufacturers, to whom even a successful lawsuit would be a 
heavy loss. 

The owner of a successful patent has frequently to buy up some 
patent, worthless in itself (which under the British system of 
renewal fees would probably have been allowed to lapse), but which 
he may possibly infringe and which may in the hands of a trade com- 
petitor be used as a weapon of offence against him. Moreover, many 
so-called inventions are wholly undeserving of a protection so loig 
as seventeen years, and the nature of the trade they concern often does 
not require such a protection ; it would seem to be an obvious advan- 
tage to provide a means, as is done by the British system of 
substantial fees and payment by yearly instalments, by which 
worthless and disused inventions may be relegated to the limbo of 
the moon, and the originators of trivial and ill-digested devices may 
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be deterred from speculating upon the fears of the timid public 
which dreads both law and lawyers. 

In this connection it must not be forgotten, that a patent is 
in fact a monopoly, though Mr. Renton objects to that term, 
viven no doubt as a reward of merit, but none the less a restriction 
upon the freedom of trade; and that it is all important, since the 
merit is to be judged of, in the first instance at least, by him who 
asserts it, that he and his advisers should have some solid induce- 
ment for self-examination. In a recent case one of the judges 
of the Supreme Court spoke feelingly of the witness he himself 
bore, in his personal attire and surroundings, to the tax which 
his ingenious countrymen were endeavouring to levy upon the 
most trivial devices; and the perusal of any number of the 
Official Gazette will show the extent to which this policy is 
carried. 

Mr. Renton appears to be also in favour of the American law 


‘of publication under which an invention may be publicly used 


and worked for the space of two years prior to the date of 
application for letters patent. The effect of this rule is that an 
‘interference’ may be declared, not only between two applications 
pending in the Patent Office, but also between a patent already 
issued and a subsequent application; and the issue of fact is then 
tried as to which of the two inventors first performed the mental 
act of invention. The opportunities for perjury and the expense 
and delay caused by such litigation are obvious, as are also the 
possible injuries to those who have taken an assignment of, or 
licences under, patents already issued. 

The British practice of granting provisional protection upon 
the filing of a provisional specification seems more in accordance 
with the theory of the Patent Law that a patent is the reward 
for the disclosure of an invention to the public, and not for the 
merit of the invention merely, and also with substantial justice. 
It can very rarely, if ever, happen that an inventor would 
require two years’ public use of his invention in order to bring 
it to perfection. 1 would, however, suggest this modification of 
the British system, that the question of conformity between the 
provisional and complete specifications should be decided in the 
Patent Office once for all. The inefficiency of the British Patent 
Office is really the only reason for retaining this question 
for subsequent litigation. The question is virtually that of 
priority between successive applicants, and under this system 
could be determined on the written specifications filed by them ; 
the public is not really otherwise interested in the matter. 

One of the most important differences between the two systems 
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of patent law was introduced by the United States’ statute of 
March 3, 1837 (Rev. Statutes, see. 4922). 

That Act in effect provided that whenever a patentee has, 
inadvertently and without intent to mislead the public, claimed 
a substantial part of the thing patented of which he was not the 
first inventor, he may maintain a suit for infringement of any 
substantial part of the invention which is bona fide his own and 
is distinguishable from the part which he has claimed without 
right. The section does not apply if the patentee has unreasonably 
delayed to enter a disclaimer in the Patent Office; and he is 
deprived of his costs of suit if such disclaimer is not entered before 
commencement of suit. The Courts have held, however, that a 
disclaimer need not be filed until the Courts have passed upon 
the claims (S/fw/z v. Armstrong, 20 Fed. Rep. 843); and that the 
patentee is entitled to go to the highest judicial tribunal before 
delay can be attributed to him (JMa//hemws v. Flower, 33 O. G. 887). 
The result of the Act and authorities, broadly speaking, is that 
the patentee ean go to the Court alleging infringement of one 
or more claims of his patent, and can obtain an injunction and 
damages for infringement of the invention therein described, with- 
out having to meet attacks upon that part of the invention of which 
he does not allege infringement. <A patent is, in fact, a congeries 
of patents; each of the claims for a subordinate but integral part 
of the invention receives separate protection. 

The Pritish law and practice is nearly always productive of 
great unnecessary expense to the parties, and frequently works 
great injustice to the patentee; a defendant, even though he has 
a good defence to the claim made against him, does not consider 
himself safe unless he attacks the whole invention, and the plaintiff 
is compelled to meet every threatened attack, however irrelevant 
to the real issue in the case. The manner in which the real issue 
may be wrapped in the greatest obscurity, and a comparatively 
simple question for tactical purposes surrounded by perfectly 
irrelevant matter, is not infrequently illustrated by our patent 
litigation. See, for example, the case of Thomson v. Batty, 
(6 R. P. C. 84). 

One or two departmental excellencies of the American Patent 
Office may perhaps be also mentioned, since the British patent 
officials have apparently even now only the most crude ideas 
of system and order. First, the American specifications are 
arranged not only according to their serial numbers, but also in 
groups and sub-groups according to their subject-matter. It is 
thus possible for any one esirous of ascertaining the novelty 
of a particular invention, to go at once to a particular sub- 
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group and pass in review the drawings of all American specifi- 
cations relating to the subject-matter of that invention. The 
drawings are conveniently mounted and arranged in chronological 
order, and in complicated cases are accompanied by a copy of the 
claims. In the case of chemical and other inventions in which 
drawings are not filed, the claims are arranged in a similar manner. 
So, too, a person, say in Chicago, may for a comparatively small 
sum be supplied by the Patent Office at Washington with the 
whole group of specifications relating, for instance, to tubular 
boilers, and may conduct the search in his own office. 

The system of a uniform price, ten cents, for copies of specifica- 
tions, and the supply of books of coupons of that value, is a small 
improvement of which the importance can, however, be appreciated 
by all who have experienced the irritating necessity of having to 
ascertain the exact number of pence and half-pence demanded for 
a Pritish specification before being able to order it from the Patent 
Utiice. 

A more important improvement is the publication in the Official 
Gazette of the drawings and claims of specifications simultaneously 
with the issue of the patents. For this purpose patents are issued 
on one day of the week only, and the issue is delayed for three 
weeks from the payment of the final fee; the delay is, however, 
trifling when compared with the immense convenience both to the 
patentee and the public of an immediate publication of the 
patentee’s claim. 

The similar information contained in the British Journal of 
Patents, published on 17th June, 1891, only extends to patents 
dated the 15th January, 1890; the Journal is thus eighteen months 
behind time. 

The work of the American Patent Office is, in short, generally 
performed in a business-like way, and for the benefit of both the 
patentee and the public; and the result of its work is that the 
patents issued by it are superior to those issued by any other State, 
both in substance and in form, in the manner in which the claim 
of the inventor is limited to what is novel and in the clearness and 
definiteness with which that claim is expressed. 


James H. BAKEWELL. 
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MAINTENANCE CLAUSES. 


[' is said that owing to the grounds of decision in the case of 

la ve Jejery’ many of the leading conveyancers think that 
henecforth maintenance and accumulation clauses must, as before 
1860, be inserted in settlements of personalty*. This is a start- 
ling inference,—especially when it is noted that the trusts which 
Mr. Justice North interpreted differed in several respects from those 
of an ordinary settlement. 

Pefore considering Ja re Jeffery, it will facilitate a right appre- 
hension of the decision in it to advert shortly to that in /u re 
Dickson, in deference to which Mr. Justice North made his own. 
In Je ve Dickson*® the Court of Appeal held that the maintenance 
and accumulation clause in Lord Cairns’s Conveyancing Act of 
1881 did not apply, as the same Court had in /x re George * held that 
the corresponding clause in Lord Cranworth’s Act of 1860 did not 
apply to a case in which a legacy is given in the contingency 
contemplated by each of those clanses, but without intermediate 
interest unless one of them be held to enlarge the testamentary 
gift. Those decisions affirm that the statutory clauses relating 
to the application of income are inoperative where income is not 
given, and cannot be interpreted as providing material for their 
own work, by adding income to the testator’s gift of capital. 

In lu ve Jeffery also the gift was testamentary, but of income as 
well as of capital, and in trust for the present and future born 
children of the testator’s children named in the will, who in his 
lifetime or after his decease, being sons or a son, should have 
attained or should attain the age of 21 years, or being a daughter 
or daughters should have attained or should attain that age or 
should have married or should marry, and if more than one in 
equal shares. A subsequent clause so settled the shares of those of 
the grandchildren who might be born in the testator’s lifetime as 
that they would take life interests only with remainders to their 
children. Some of the grandchildren being of age and some minors, 
Mr. Justice North held that the stetutory maintenance and aceumu- 
lation clause did not apply to the income accruing during the 
minorities of the grandchildren, and that the income as it accrued 
belonged to the grandchildren who had at the time attained 21. 


* "ot, 1 Ch. 671. * Solicitors’ Journal, 16 May, 1891, p. 476. 
* 29 Ch. D. 331. ' 5 Ch. D. 837. 
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Three differences from what may be called the ordinary case 
for the application of maintenance and accumulation clauses 
existed in la re Jeffery: first, the absence of life interests in the 
parents of the grandchildren preceding the contingent gifts to the 
latter; secondly, the capability of increase in the class of grand- 
children after the trust became operative in possession on the death 
of the testator; thirdly, the settlement of the shares of some of the 
grandchildren. But none of these differences were referred to as 
important by the learned judge, and none of them appear to be 
important to his decision. That the second of them is immaterial 
is shown by his reliance on Furacavr v. Rucker!, and that he would 
have deemed the third equally immaterial may be inferred from 
his decision in Ja re Wells *. 

Only in those three unimportant respects, and in the equally un- 
unportant one of the gift being testamentary, did the trusts in Ja re 
Jejjery differ from those in an ordinary marriage settlement of 
personalty. Mr. Justice North held that income might not be 
applied in maintenance of infants contingently entitled to partici- 
pate in the capital, because that income belonged wholly to those 
members of the class who had attained 21°. Under the trusts of an 
ordinary modern settlement of personalty, if the old maintenance 
and accumulation clause be omitted and the statutory one inapplie- 
able, that child who first attains 21, or, being a gir], marries. becomes 
entitled to all the income which has accrued, after the determina- 
tion of the prior life interests, if any, and during his or her own 
minority, and to all that thereafter accrues until another member 
of the class acquires a vested interest in a share of the capital. So 
also from time to time such originally contingent beneficiaries as 
beeome entitled to vested interests will thereafter participate 
equally in the capital and aceruing income, subject to the right 
of other members of the class, who may afterwards attain 21, or, 
being girls, marry, to participate in the capital and subsequent in- 
come, but not in income accrued before their interests vest. The 
circumstances which led Mr. Justice North to hold that the statu- 
tory maintenance and accumulation clause was not applicable 
to the trusts in Jz re Jeffery exist in those of every ordinary settle- 
ment. The maintenance and accumulation clause takes income 
from children who would otherwise be entitled to it, and gives 
another destination to that income. 

Mr. Justice North declared himself bound by a construction of the 
maintenance and accumulation section of the Conveyancing Act 
which had been put upon it by the Court of Appeal in Zn re Dickson*, 
and proceeded to state what that decision was. 

* Cited "91, 1 Ch. 676. * 43 Ch. D. 281. ‘gt, 1Ch. 676. * 29 Ch. D. 331. 








372 The Law Quarterly Review. (No. XXVIII 


Here it must be noted, as the language attributed to Mr. Justice 
North is ambiguous, that whatever may have been the construction 
put upon the section by the Court of Appeal, the decision of that 
Court related to a materially different case from that presented in 
Jn ve defiery. In la ve Dickson the testator had not given income as 
well as capital. In /a ve Jejiery he had. The Court of Appeal held 
that the statute.did not add to the testator’s gift. Mr. Justice North 
held that it did not alter the distribution of a part of the testator’s 
wilt. 

Mr. Justice North, however, stated the decision in /x re Dickson to 
be this: ‘Section 43 of the Conveyancing and Law of Property Act, 
1881, empowering trustees to apply towards the maintenance of an 
infant the income of property held in trust for him contingently on 
his attaining the age of 21 years, does not authorize the allowance 
of maintenance where, apart from the Act, the infant on attaining 
21 would only be entitled to the legacy without interest.’ 

The words thus quoted by Mr. Justice North are those of the 
head-note to Ja re Dickson in the Law Reports'. They appear to 
be intended to represent the effect of the following passage in the 
judgment of Lord Justice Cotton: ‘This section can only apply 
to a legacy set apart by the direction of the testator, so that the 
income of the legacy shall go to the infant if he attains 21, 
and if not, then to the person to whom that legacy is given®.’ 
That passage differs from the head-note which Mr. Justice North 
accepted as obligatory, and it may be assumed that if the difference 
had been brought to his attention, he would have felt bound by the 
language of Lord Justice Cotton rather than by that of the 
reporter's inference from it. The Lord Justice spoke of a legacy 
and of a gift of it to one infant only. The distinction at which his 
words point is that marking off a legacy given contingently or 
payable at some time subsequent to the testator’s death which does 
not carry with it interest during the period precedent to the 
occurrence of the contingency or the arrival of the day for payment, 
from a legacy of the like description so ‘set apart by the direction 
of the testator’ as that it will carry intermediate interest. In the 
latter case, if—as in the Lord Justice’s illustration—there is only 
one contingent donee, ‘the income of the legacy’ if it is given with 
the capital will ‘go to the infant if he attains 21.’ The point of 
the Lord Justice’s observation lay in the gift of the income; his 
reference to its destination was an illustration, which in the case 
described constituted a test. 

If Sir Henry Cotton's remark be modified so far and so far only 
as will make it applicable in the case of a gift to a class instead of 


* 29 Ch. D. 331 * Th. 337. 
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to a single object, it will run thus: ‘This section can only apply to 
a legacy set apart by the direction of the testator, so that the income 
of the legaey shall go to a// or some or one of the infauts if all or any 
of them attain 21, and if not, then to the person to whom that legacy 
is given.’ 

That also differs from the reporter's head-note, and would have 
included in the class of cases to which the statutory maintenance and 
accumulation clause is applicable, the case before the Court in /a re 
Jeffery. Uf the above suggested variation of Lord Justice Cotton’s 
proposition is what it may be presumed he would have made in 
order to adapt it to a gift to a class, the Lord Justice did not 
authorize Mr. Justice North’s decision. 

Of the reporter's head-note, if that learned judge had not adopted 
it, a reader might have thought that it misstated Sir Henry Cotton’s 
interpretation of the section,—that it obscured his proposition, which 
was that the Act did not add interest to a testator’s gift of capital 
only,—and that it extended to all cases a description of the destina- 
tion of income which was used by the Lord Justice of one only, and 
though apt for his purpose in that case was not affirmed by him of 
any other. 

I submit with great deference and diffidence that neither the 
decision in Ju re Dickson, nor the interpretation which the Court of 
Appeal in that case put upon s. 43 of the Conveyancing Act, required 
Mr. Justice North’s decision in /u re Jeffery. 

Although, however, the questions determined in Ja re Dickson and 
In ve Jeffery may so differ as that the decision made in the one may 
not have required that made in the other unless some hidden principle 
on which the first rests also supports the second, such a principle 
may have been expressed by Mr. Justice North in an earlier case, 
where he said of the section in question, that its object was to 
shorten and simplify conveyances and it was not intended to alter 
the devolution of property '. To hold that the section was applicable 
would in Ja re Dickson and in Jn re Jeffery alike have altered the 
devolution of property, and if Mr. Justice North's last cited proposi- 
tion is sound, his decision in Jz re Jeffery cannot be impugned. 

But if section 43 of the Conveyancing Act was not to alter the 
devolution of property in any case, what is the consequence ? 
This: gifts to classes of children if they should attain 21 being 
made daily and accompanied by maintenance and accumulation 
clauses designed to alter the devolution of parts of those gifts, and 
it being enacted, in order to shorten conveyances, that when such 
gifts were made the consequences habitually ensured by mzintenance 
and accumulation clauses should follow, the enactment fails, because 

Jur Wills, 43 Ch. D, 281, 286. 
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‘it alters the destination of property’ as those clauses would, the 
need for which it was passed to obviate. 

Unless, however, the deeision in /a re Jeffery should be impeached 
judicially, it is difficult to see how conveyancers can do other- 
wise than adopt what their leading members think the necessary 
course—that of reverting to the old practice of inserting a main- 
tenance and accumulation clause in every settlement of personalty'. 
If they do so, it will hardly be they against whom can be made the 
charge which Sir George Jessel levelled against two late eminent 
members of their brotherhood, that they had done their best to 
repeal this seetion*. The doctrine of the late Master of the Rolls 
in Jn re Cotton ill agrees with that of the reasoning in Jz re Jeffery. 


J. SAVILL VAIZEY. 


' Above, p. 370 * * Jn ve Cotton, 1 Ch. D. 232 
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WRONGFUL INTIMIDATION. 


FINUE cases of Gibson vy. Lawson and Curran vy. Treleaven (7 T. L. R. 

650) have decided that to threaten an employer with a strike 
if he does not employ or dismiss from his employment such work- 
men as a Trades Union may direct is not wrongful intimidation. 
The principles dissented from and the authorities disregarded in 
the judgments, as well as the immunity they appear to give to 
the most oppressive forms of ‘moral coercion, may justify us in 
questioning their soundness and in doubting the expediency of 
maintaining the law as laid down by them. 

It was clearly decided by the cases? under 6 Geo. IV. ¢. 129, s. 3, 
which have hitherto been usually referred to in construing s. 7 of 
the Conspiracy and Protection of Property Act 1875, that a threat 
by one person to do any illegal act, with a view to coerce another 
to do or abstain from doing certain specific acts, amounted to 
intimidation, provided it made that other person reasonably afraid. 
This definition of intimidation was accepted in 1888 in construing 
the present Act by Stephen and A. L. Smith JJ., sitting as a 
Divisional Court, in the case of Judge v. Bennett (36 W. R. 103, 52 
J. P. 247), where a threat to picket, followed by picketing, was held 
to amount to intimidation, though the pickets acted in an orderly 
manner and used no violence. It has now however been held by 
the Divisional Court that the decisions under 6 Geo. IV. ¢. 129 do 
not apply in construing the term intimidation under the Act of 
1875. Stat. 6 Geo. IV. c. 129 was repealed by stat. 34 & 35 Vict. 
¢. 32, which by s. 1, s. 8. 2 expressly limited the offence of intimida- 
tion to cases where persons might be bound over to keep the peace, 
i.e. to cases where actual violence was threatened or employed. 
Stat. 34 & 35 Vict. c. 32 is itself repealed by the statute of 1875, 
which entirely omits the words limiting the offence to cases such 
as those last mentioned. Notwithstanding this omission and the 
greater similarity of the language of this statute to that of the Act 
of Geo. IV, Lord Coleridge L.C.J. in giving the judgment of the 
Court in Gilson v. Lawson says that ‘looking at the course of 


1 E.g. R. v. Hewitt, 5 Cox C. C. 162; R. v. Rowlands, 5 Cox C. C. 437, 17 Q. B. 671; 
R. v. Duffield, 5 Cox C. C. 404; Walsby v. Anley, 3 E. & E. 516; O'Neill v. Longman, 4 
B.& 8S. 376; Shelburn v, Oliver, 30 J.P. 213; Skinner v. Kitch, 10 Cox C. C. 493- L. R. 2 
. B. 393; R. v. Druitt, 10 Cox C. C. 592; R. v. Bunn, 12 Cox C. C. 316, 
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legislation and keeping in mind the changing temper of the times oa this 
subject, the word “intimidate” in the 7th section of the later Act 
cannot reasonably be construed in a wider or severer sense than 
the same word in the 2nd sub-section of the 1st section of the earlier 
Act’ (meaning the Act of 1871). From this it seems to follow that 
the term ‘intimidation’ is now limited to cases where actual 
violence is threatened or employed, though the judges decline at 
present to adopt this limitation in so many words. 

In itself the word ‘ intimidation’ simply means ‘ the act of making 
afraid ;’ it implies that the one party is made afraid and that the 
other intends to cause fear. We have to consider what are the 
limitations which have to be imposed on the general meaning of 
the term in construing the Act of 1875. The most important 
limitation is that contained in the 7th section itself, viz. that the 
threat must be made ‘ with a view to compel any other person to 
abstain from doing or to do any act which such other person has a 
legal right to do or abstain from doing.’ The fact that the threat 
is directed to compel the performance of or abstention from some 
specific act at once differentiates it from such a mere general 
‘making afraid’ as is caused when a strike to raise wages or obtain 
better terms from an employer is set on foot. The argument used 
by Sir Henry James in Curran’s case before the Divisional Court, 
that to affirm the defendant’s conviction would make all strikes 
amount to intimidation had been anticipated and answered in the 
judgment of Mr. Bompas, Q.C., from which the appeal was brought. 
We quote the passage :— 

‘An employer has no “legal right” to employ a workman other- 
wise than according to that workman’s consent; and though in one 
sense it may be said that an employer has a legal right to abstain from 
giving a workman higher wages, * has only a legal right to abstain 
from doing so if he ceases to employ the workmen altogether, and 
that is a aicies which a strike for higher wages leaves open to him. 
In the present case, however, the object of the intimidation, if any, 
was to prevent the prosecutor continuing to employ certain work- 
men upon terms to which they were willing to agree, and this he 
had clearly a legal right todo. I must not, of course, be understood 
as impl ying that the section would not apply to acts of intimidation 
directed against particular workmen or other persons during the 
course of a strike respecting wages or the other terms of employ- 
ment, but only that such a strike is not, for the reasons I have 
given, in itself illegal under the section '.’ 

Another limitation in the section itself is that the intimidation 
must be ‘ wrongful ;’ this confines it to the doing or threatening to 
do an illegal, though not necessarily a criminal act*. 


* House of Commons Papers, 59, of 1891, p. 6. 
? See judgment of Blackburn J. in 0’ Neill v. Longman (supr.). 
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In Curran’s case the Recorder held that the Acts threatened were 
illegal on three grounds :— 

(i) Beeause on the authority of Lum/ey v. Gye (2 E. & B. 216) and 
Bowen v. Hall (6 Q. B. D. 333) it is illegal to induce a man to 
break his contract of service, and this the defendant Curran was 
found as a fact to have done. Of this point no express notice 
is taken in the judgment of the Divisional Court, and it would, it 
is conceived, have been fatal to the appellant’s case had not the 
Court intended entirely to reject the old definition of wrongful 
intimidation,—that it is in its essence a threat to do any illegal act. 

(ii) Because although a combination of Trade Unionists to induce 
their members to refuse to work may be no longer indictable as a 
conspiracy, it is nevertheless illegal and actionable, and if used for 
the purpose of intimidation would come within section 7 of the 
Act. 

Lord Coleridge answers this by saying that section 3 of the Act 
‘distinetly legalises strikes in the broadest terms. But the words 
of the 3rd section are,‘ An agreement or combination ... in further- 
ance of a trade dispute shall not be indictable as a conspiracy if 
such act committed by one person would not be punishable as a 
crime. The proviso shows that a strike is still indictable even as 
a conspiracy if it would involve on the part of each individual the 
commission of any crime such as those mentioned in section 7, of 
which intimidation is one: and in any case it is submitted that the 
words ‘shall not be indictable as a conspiracy’ cannot be treated 
on any reasonable construction as legalising strikes for all purposes 
whether civil or criminal. 

(iii) Because the intentional injury of another man’s trade 
without just cause or excuse is in itself an illegal act at common 
law. In the recent case of the Mogu/ Steamship Co. (23 Q. B. D. 598), 
which is now under the consideration of the House of Lords, the 
Court of Appeal unanimously held that the intentional injury of 
another man’s trade is prima facie an actionable wrong; though Fry 
and Bowen L.JJ. held, contrary to the view of Lord Esher, that 
under the circumstances of that case the injury was justifiable as 
being done in the exercise by the defendants of their own right as 
traders. The immediate object in Zve/eaven’s case was to compel 
the employer to dismiss non-union men whom he had a legal 
right to employ. Whether under these circumstances the direct 
aim of the men was their own good or injury to the employer is a 
question to which different answers might be given. A strike to 
compel the dismissal of certain men or in any other way to coerce 
another man’s freedom of action in the management of his business 
would seem to have for its immediate object the injury of others 

ce2 
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and to aim only incidentally and remotely at promoting the good 
of the strikers '. 

In 1889 a cruel case of boycotting was punished under section 7 
of the Act by Grantham J. at the Liverpool Assizes*. If the word 
‘intimidation’ is not to be construed in a wider or severer sense 
than in the Act of 1871, it would seem that it will no longer be 
pessible to reach under the present Act the eruclest case of boy- 
cotting, provided it stops short of threatening personal violence or 
direct injury to property. As to whether this form of intimidation 
should not be punishable there can be scarcely two opinions. 
Mr. Laws, the secretary of the Shipping Federation, and other 
witnesses before the Labour Commission, have testified to the 
tyranny and oppression which may be brought to bear on working- 
men short of the actual infliction or threat of personal violence. A 
sailor who signs articles on board ship is a free agent; a sailor who 
has to sign at a shipping-office, surrounded by pickets, is practically 
at the mercy of the Union. In the interests of working-men 
themselves it is surely desirable that their freedom of action should 
be protected from such cruel and irresistible coercion. In Curran’s 
ease the Recorder found that Treleaven was afraid of injury to his 
trade through the course which the defendants stated the Unions 
would pursue, that he had reasonable grounds for that fear, that the 
defendants intended to cause this fear, and that the direct object of 
the defendants in calling out the men was to injure the business of 
Treleaven, and not because of anything in the terms of employment 
of the men to which the defendants or the men themselves objected. 

In Gibson’s case a strike was threatened if a workman did not 
leave his own Society and join another. The case expressly states 
that the workman ‘ was afraid, because of what the respondent had 
said, that he would lose his work and would not get employment 
anywhere where the Amalgamated Society predominated numeri- 
cally over his own Society.’ If the law is no longer strong enough 
to reach such interferences with individual liberty as these an 
amendment of it is surely to be desired. 

S. H. Leonarp. 
' See summing up of Erle J. in R. v. Rowlands (17 Q. B. at p. 687), cited with 


approval by Bowen and Fry L.JJ. in the Mogul Steamship case. 
* See The Times, 20th Dee. 1889. 
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REVIEWS AND NOTICES. 





[Short notices do not necessarily exclude fuller review hereafter. ]} 





The Revised Reports, wing a Republication of such cases in the 
English Courts of Common Law and Equity, from the year 
1785, as are still of practical utility. Edited by Sir Freper:ck 
Po..ock, assisted by R. Camppert and O. A. Saunpers. Vol. 1. 
1785-1790. London: Sweet & Maxwell, Lim. 1891. 8vo, 
xxii and 831 pp. (25*) 

ADEQUATELY to review this volume of Revised Reports it would be neces- 
sary to do just what the volume is intended to save one from doing, that is, 
to read all the reports of cases decided in Courts of Common Law and in 
the Chancery between 1785-1790. Then and then only would it be possible 
to form an opinion worth having on the selection made; and time does not 
allow the conscientious reviewer to do what he would otherwise, no doubt, 
rejoice to have done. 

A prudent discretion has been used in the choice of a date for commence- 
ment. The choice was noeasy one, and it must have cost some self-command 
to begin just too late for the great series of Lord Mansfield’s decisions in 
commercial law. But the near neighbourhood of the sources of two such 
streams of authority as the Term Reports and Vesey Junior point to the 
date chosen as the right one. These reports are meant for the practitioner, 
not for the historian. Else why should anything be omitted ? 

So we have the case-law of five years compressed into one volume; stout 
indeed, but not oppressively stout ; spacious and fair to look upon in type 
and margin. 

It is well too that the editor, in spite of remonstrance from some quarters, 
should have included Common law and Equity cases in one volume. Diffi- 
culty may come as the stream of authoritative cases broadens, but what we 
want is a collection of such cases during a given period, and not an expur- 
gated East or Vesey Junior. The present arrangement is far mcre instruc- 
tive to the student, and, we should say, not less convenient to the practising 
barrister, than a retention of the old severance of Common Jaw and Equity 
would be. The successive volumes of the series will be looked for with 
much interest. 

W. R.A. 


The Law relating to the Sale of Goods and Commercial Agency. By 
Rosert Cawpsett. Second Edition. London; Stevens & Haynes. 
1891. 8vo, xxix and 870 pp. 

Tue ten years which have elapsed since the first edition of this book was 
published, have been fruitful both in legislation and litigation affecting the 
subjects discussed by the author. The Bills of Sale Act 1882, the Bank- 
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ruptey Act 1883, the Factors Act 1889, and the Married Women’s Property 
Act 1882, represent the most important additions to statute law, while judi- 
cial decisions, among which Page v. Morgan, Burdick v. Sewell, Glyn v. 
East & West India Dock Company, Earl of Sheffield v. London Joint Stock 
Bank, are conspicuous instances, have thrown new light on several important 
points. The labour of preparing the present edition must therefore have 
been very great, and it has been rendered more arduous by the fact that the 
book deals with a much wider range of subjects than the title implies. Thus, 
under the head of * Who is Entitled to Dispose of the Property,’ the subject 
of negotiable securities is discussed in a very detailed manner (the rules 
relating to cheques—on p. 89—should have been quoted from the Bills of 
Exchange Act, and not from the Acts reproduced by that Statute); the sec- 
tion dealing with ‘ Questions of Competition in Executions and Bankruptcies’ 
is an exhaustive treatise on the subject ; the part entitled ‘Consent’ enters 
into a variety of questions connected with the general law of contracts, like 
fraud, illegality, &c., and a most valuable epitome of cases relating to the 
usages of the London Stock Exchange is given in the part on Agency. 

This great wealth of materials is no doubt an advantage in many ways, 
but it has its drawbacks, and the difficulty of placing matters under their 
proper heads has not always been overcome with perfect success. We fail 
to see why the statutory rule respecting the form of certain contracts entered 
into by urban authorities under the Public Health Act 1875, comes under 
the head of Illegality (p. 263). The reference to J/atthews v. Baxter, aud to 
Molton vy. Camroux under the head of Fraud (on pp. 649), is, in our opinion, 
misleading. 

In view of the fulness of detail which generally characterises Mr. Camp- 
bell’s book, we should have expected something more about the Merchandize 
Marks Act than the very short statement on p. 447; a paragraph as to the 
conflict of laws, in the case of international contracts for the sale of goods, 
would also have been appropriate (the case of Jacobs v. Crédit Lyonnais is 
referred to under another head). A more serious omission is the absence of 
all reference to the law as to the liabilities and rights of undisclosed prin- 
cipals—a subject which, besides being an important branch of the law of 
agency, is also intimately connected with the law of sales. 

The quotation of the relevant sections of the Sale of Goods Bill in their 
appropriate places would have been useful in several ways. 

That a book dealing with such a variety of matters should be open to 
criticism on minor points is only natural, and does not affect the favourable 
judgment which Mr. Campbell's work deserves as an accurate, careful and 
exhaustive hand-book on the subjects with which it deals. The excelleut 
index deserves a special word of commendation. 


E, 8. 





The Principles of Commercial Law, with an Appendix of Statutes, annotated 
by means of references to the Text. By Joseru Hurst and Lord 
Rosert Cecit. London: Stevens & Haynes, 189i. 8vo. Ix and 
512 pp- 

Ir appears from the Preface to this work that of the 381 pages of text, 
125 have been written by Lord R. Cecil and 256 by Mr. Hurst; whether 
there is any further joint responsibility attaching to the joint authorship is 
not stated. Besides embodying the Bills of Exchange Act, 1882, and the 
Partnership Act, 1890, in the text, 73 pages are occupied by an Appendix 





XUM 





XUM 


Oct. 1891.) Reviews and Notices. 381 


of Statutes described as ‘annotated by means of references to the Text.’ They 
certainly are not annotated in any other way, and as in the 73 pages there 
are only eleven references to the text, the parade of ‘annotation’ might well 
have been omitted. Why 28 pages should be taken up with a bare reprin 
of the Railway and Canal Traffic Act, 1888, we do not understand, and we 
should suggest that in any future edition the space gained by the omission of 
this and the chapters on Life, Fire and Accident Insurance might be usefully 
filled up by the insertion of chapters on Bankruptcy and Bills of Sale. Life, 
Fire, and Accident Insurance have nothing to do with the Law of Com- 
merce; Marine Insurance finds its place there with propriety, not because 
it is Insurance, but because it is Marine. On the other band the commer- 
cial lawyer, unless his practice is exclusively in shipping cases, is fortunate 
who does not find Bankruptcy somewhere in half the cases he advises on, 
while Bills of Sale are always with us. 

To write a shert book ona large subject, especially on its principles, which 
shall be of any use, is the task of a very able man, and we do not mean to 
disparage the ability of our authors by expressing a doubt whether they are 
equal to their task. It is not enough to boil down the leading text-books 
into a series of elementary propositions and to add as a footnote to each 
several cases more or less remotely connected with the matter in hand. A 
broad grasp of the whole subject and a concentrating and condensing power, 
which will mark out leading principles; courage to disregard mere details 
with a genius for fertile suggestions that throw light on masses of detail; 
style with accuracy, and completeness without prolixity, are necessary for a 
great writer on Commercial or any other branch of law. His work should 
be capable of being read by the practising lawyer with profit, for the prin- 
ciples which regulate the masses of ever varying detail he deals with ; by the 
student with pleasure and gain, as a safe yet attractive introduction to new 
worlds; by the mercantile man, without contempt for legal ignorance of 
commercial usage and legal subtlety in plain things. 

We cannot say that this work even comes near the ideal, but the student 
will find it safe, if somewhat elementary. He must not accept its references 
without question ; for instance he must not think (p. 1) that Denton v. 
G. N. R. (25 L. J. Q. B. 139) was a case of contract arising from taking a 
railway ticket, but of a contract arising from offering to take a ticket, which 
is quite another and more difficult matter; and he will not find much help 
in understanding the somewhat anomalous cases of Dickinson v. Dodds, 2 
Ch. D. 463, and Cooke v. Oxley, 3 T. R. 653 (1 Rev. Rep. 783) from their 
treatment on pp. 2, 3 of the Chapter on Contract. Neither the commercial 
man nor the practising lawyer will derive much benefit from the 40 very 
elementary pages on the contract of carriage by sea, while reference to the 
very difficult and important questions just decided by the Court of Appeal 
in Hick v. Rodocanachi, and Morel v. Tharsis Company is conspicuous by its 
absence. 

We have found no glaring errors in the pages before us, but the 
fact that the proofsheets have been read by Mr. Barnes, Q.C., would be 
a guarantee of this, Further than this negative praise we cannot safely 
go, except in assuring students that they will not be led far astray by read- 
ing this work, which in itself is no small praise. 
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Roscoe's Digest of the Law of Evidence on the Trial of Actions at Nes 
Privs, Sixteenth Edition. By Maurice Powerit. Two vols, 
London: Stevens & Sons, Lim., and Sweet & Maxwell, Lim. 
1891. 8vo. elxxxv, iv and 1640 pp. (£2 10%.) 


In the sixteenth edition of Roscoe’s Nisi Prius, Mr. Powell has shown 
that he is well qualified to fill the post of editor of that important and most 
useful book. In a work which, though nominally dealing with evidence, 
takes all the most important parts of the law for its subject-matter, there 
must always be defects which would be considered flaws in a more detailed 
work. The reference to Smith v. Thackerah, for instance, on p. 768 does 
not state that that case is practically overruled by Mitchell v. Darley Main 
Colliery Company, and the reference to it is otherwise unsatisfactory. The 
defect, however, is a trivial one, and the persons who most ordinarily use 
the book would not be misled by it. On the other hand, the newly-decided 
cases under the Bills of Sale Acts are introduced concisely, clearly, and 
correctly. Fifteen lines in four references expound Peek v. Derry, but no 
fault can be found with them as far as they go. The book is altogether 
kept up to date in a very satisfactory manner. There is only one fault to 
be found with Mr. Powell's work. The book is really a well-edited bit of 
chaos, though as it includes an excellent index, this brings us to an alpha- 
betical arrangement which is in fact a very suitable one for a digest which 
this professes to be. But being chaotic it has a natural tendency to growth, 
which we should like to see corrected. Abbreviation is always a difficult 
and a laborious task. In this instance, however, it might be effected in 
two ways: firstly, by a vigorous onslaught on the early and comparatively 
unimportant cases, e.g. Parkins v. Hawkshaw and Middleton v. Sandford, 
p. 134; secondly, by the indication of the contents of a section of a 
statute, e. g. sec. 58 of the Bills of Sale Act, 1878, p. 1253, by a brief note, 
not by a verbatim transcript. A text-book cannot be everything, and is 
far more useful as a digest of cases than as a selection from the statutes. 
Abbreviation on these lines would save the book from the danger of death 
from repletion, and save a great quantity of good work from eventual 
oblivion. 





The Modern Law of Real Property, with an Appendix containing the 
Vendor and Purchaser Act, 1874, the Conveyancing Acts, 1581, 
1882, the Settled Land Acts, 1882 to 1890, and the Married 
Women’s Property Act, 1882. By the late L. A. Gooprve. 
Third Edition. Revised and partially rewritten by Howarp 
Warserton Evrntnstone and James W.Ciark. London: Sweet 
& Maxwell, Lim. 1891. La. 8vo. xxxii and 566 pp. 


Wuew a book is good ab initio, it becomes incomparably better in its second 
and third editions, subjected as it is to the criticisms of ‘ learned brethren,’ 
and to the inevitable processes of improvement which lapse of time and 
further reflection suggest. When the names of Mr. Elphinstone and Mr. 
Clark appear on the title-page of ‘ Goodeve,’ the learning and accuracy of 
the book are sufficiently guaranteed, When it is recommended by the Uni- 
versity of Oxford and the Council of Legal Education a further voucher of 
its virtues is given. It is not too much to say that in its present hands the 
book is improved out of all knowkdge. Mr. Elphinstone and Mr. Clark 
have altered much and added much, have condensed here and expanded 
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there, so that now students and junior practitioners are given an intelligible 
and practical account of the modern law of real property. We conceive that 
to read an early edition of ‘ Williams’ side by side with the latest edition 
of ‘Goodeve’ would be no bad beginning of the study of real property law. 
To our mind ‘ Goodeve’ is a book which can thoroughly be trusted. One 
small criticism only, We are surprised that when the editors quote Le 
Cunningham and Frayling, decided by Mr. Justice Stirling on April 21st 
last, they take no notice of the new Tithe Act, which came into operation on 
March 26th last. Had they dated their preface, we should have known 
‘where we were’ in such matters. Howbeit, we repeat that students and 
practitioners alike will find ‘Goodeve’ in its new guise a sound and faithful 
friend, owing much to the good hands into which it has now fallen, 


Les actions pauliennes en droit romain. Par Xexocrate 8. Com- 
BoTHECRA., Paris: Larose et Forcel. 1890. 66 pp. 


Tue deep historical interest of the Roman law of Insolvency is almost 
enhanced by the obscurity of some portions of it which must have been of 
great practical importance. Among these we may place in the front rank 
the rules relating to conveyances in fraud of creditors. It is well known 
that such conveyances were revocable by means of certain remedies usually 
known as the ‘actiones Paulianae,’ which are the undoubted subject of 
Dig. 42. 8 (Quae in fraudem creditorum facta sunt, ut restituantur), oue of 
which is mentioned by name in Dig. 22. 1. 38. 4, and another, described in 
the Institutes (4. 6. 6), is said by Theophilus to have borne the same title : 
but the precise :ature and scope of these actions, and their relation to an 
‘interdictum fraudatorium’ which appears (Dig. 46. 3. 96 pr.; 36. 1. 67. 1 
and 2) to have had the same general object, has always given rise to an 
unusual diversity of opinion, in modern times among authorities as well 
known as Rudorff, Huschke, Dernburg, aud Reinhardt. The monograph of 
Dr. Combothecia is a distinct contribution to the literature of the subject. 
He knows his texts and all that has been written about them; and although 
it cannot be expected to be final itself, it appears to us to dispose finelly of 
some of the theories of the writers referred to, which he shows to be irrecon- 
cileable with the texts of the Digest. 

According to the writer, there were two ‘ actiones Paulianae,’ though the 
name seems to have been popular rather than authentic. Both are 
praetorian: but that described in the Institutes is ta rem and fictitious (as 
to which indeed there could hardly be any question), while that which forms 
the subject of the Title in the Digest is personal and in factum concepta, and 
from these differences of form and scope follow others, the importance of 
which in actual practice is clearly and forcibly indicated. The first lay as 
a matter of right, and was subject to the ordinary period of limitation ; the 
second was granted only ‘causa cognita,’ and, speaking generally. could be 
brought only within an ‘annus utilis’: fraudulent intent in the alienee was 
an essential condition of the second only, which indeed had the advantage 
over the actio in rem only in respect of the persons against whom it could 
be brought, and of the acts which were fraudulent within its meaning: ‘en 
effet, laction paulienne réelle n'est donnée que contre celui qui posséde (ou 
par dol a cessé de posséder), tandis que l'action paulienne personnelle peut 
étre donnée aussi bien contre celui qui posstde que contre celui qui (méme 
suns dol) a cessé de possder ... Cette derni¢re vise tous les actes 
frauduleux actifs et passifs faits aussi bien avant qu’aprés la missio in possee- 
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sionem, tandis que l'action paulienne réelle ne vise que les ali¢nations 
frauduleuses d'une chose, faites pendant la missio in possessionem,’ The 
‘interdictum fraudatorium’ is believed by the author to have been established 
by the same edict as the personal actes Pauliana, and in fact to have been 
undistinguishable from it after the disappearance of the formulary procedure. 


A Handbook of Court of Session Practice. By Daviv Batrovr. Edin- 
burgh: William Green & Sons. 1891. 8vo. vii and 268 pp. 


A Book giving in moderate compass an account of civil procedure in the 
Supreme Court of Scotland, will be a welcome addition to a general law 
library, as well as a useful handbook for the practitioner in the Scotch 
Courts. The exhaustive treatise of Mr. 2neas Mackay is, by reason of its 
bulk, bewildering and deterrent to the outside world. The present work 
will be useful as an aid to the student of Scotch law, and sufficient for the 
information of those who (not being Scotch lawyers) may desire acquaintance 
with the outline of Scotch procedure. At the same time it will serve as a 
reminder to the practitioner of many points of the business with which he 
is presumed to be familiar. 

The English reader will observe that the Scotch procedure, which was 
remodelled in 1850 and 1868, is much in advance of the practice which 
existed in England before the Judicature Acts. The pleadings are free 
from prolixity, and well calculated to bring out the issues of fact. An 
excrescence remains in the ‘pleas in law,’ which somewhat resemble the 
‘charges’ in an old bill in chancery; and are a survival of a system of 
pleading which invited arguments upon points of law before the facts were 
ascertained. The rules as to the production and custody of documents pending 
a trial are stricter, and perhaps more calculated to secure fairness than in 
England. It is curious to note that the Court may compel the production 
of documents by third parties, in anticipation of a trial. 

The English reader will also be struck with the circumstance that the 
Court of Session has always enjoyed a jurisdiction, which in England was 
until the recent Judicature Acts divided amongst a multiplicity of Courts. 
This is doubtless, in great measure, owing to the comparatively late con- 
stitution—in 1532—of the Court of Session as a Court of Judicature; 
although it was at much later dates that the jurisdictions in admiralty and 
in matrimonial causes were transferred to that Court. The Court of 
Session also has long exercised functions (not strictly judicial) which are 
outside the domain of the Supreme Court of Judicature in England. For 
instance, the proceedings for inquiry and for the management of the 
property of insane persons, have always belonged to the Court of Session ; 
and the proceedings, as remodelled in 1868, have been retained in that 
Court. There is also the curious process of ‘division of commonty’ by 
which (under an Act of 1695) the Court of Session exercises the power 
which, in England, Parliament has reserved to itself, of dividing and 
inclosing commons. The process is comparatively simple, no one having 
a locus standi who cannot produce a recorded ‘title’ by express grant. 
Perhaps this explains the scarcity of uninclosed land which strikes the 
stranger accustomed to the freedom of English rural walks. 
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The Relationship of Landlord and Tenant. By Evcar Fos. London: 
Stevens & Haynes, Waterlow & Sons, Lim, 1891. La. 8vo. 
civ and 759 pp- 


Mr. Foa is a bold man to undertake the exposition of a branch of law so 
full of difficulties and encumbered by so many decisions as the law of land- 
lord and tenant. But his boldness is justified by the excellent arrangement 
and by the lucid statement which characterise his book. We venture to say 
—and we speak with some years’ experience of the mazes of ‘ Woodfall ’— 
that for the busy practitioner, the task of finding the precise thing he wants 
has been considerably facilitated by Mr. Foa. We will give as an instance 
of his clear and definite treatment of a point, his reference to the covenant 
that premises are reasonably fit for habitation in the case of lettings at a low 
rental: this obligation is imposed by the Housing of the Working Classes 
Act, 1890, ‘on the landlords of unfurnished as well as furnished tenements 
(whether a Louse or part of a house) let for habitation at rents not exceed- 
ing a certain specified amount, viz. £20 in the Metropolis, £13 in Liverpool, 
£10 in Manchester or Birmingham, £8 elsewhere in England, and £4 in 
Scotland or Ireland.’ This is an admirable statement of the outcome of two, 
if not three, Acts. Only Mr. Foa should have explained that this covenant 
is implied on any letting after 14th August, 1885, by virtue of Lord Salisbury’s 
Act of that year (48 & 49 Vict. c. 72,8. 12). The ‘apparatus’ of Mr. Foa’s 
book is voluminous and excellent. We surmise that he has quoted nearly 
3500 cases in all. His index too is well arranged and full. One thing we 
have failed to find in his pages, any mention of the fact that six months are 
not equal to half a year for the purposes of notice, the authority for which 
is Doe v. Porter, 3 T. R. 13, a case quoted by Mr. Foa upon other points. 
In all matters other than those which we have mentioned we have found 
no joint loose in Mr. Foa’s harness, and in our judgment his book deserves 
to succeed. 





The Law relating to the Property of Married Persous. By Daviv 
Mvrray. Glasgow: James Maclehose & Sons. 1891. 8vo. 
xvi and 249 pp. 


Tus book is written from the Scotch point of view, and deals primarily 
with the Scotch law. But throughout the book the English law is stated 
and referred to by way of comparison. The Scots law as existing apart 
from recent statutes, and the English common law, are first noted and 
compared. There is little difference, except that the Scots law under the 
illusory phrase ‘communion of goods’ covered a more sweeping annexation 
of the moveable or personal property than the English law itself. On the 
other hand, the Scots law preserved to the widow her ancient right to the 
tertia pars bonorum, which the English law had frittered away in the manner 
described by Blackstone. 

The modern law dates in Scotland from the Act of 1881, as in England 
from the Act of 1882. Thus it was in Scotland that the legal emancipation 
of the wife was inaugurated ; although in England partial steps had been 
already taken towards the protection of her property. In regard to the 
property of persons married, as to Scotland, after 18th July, 1881, and as 
to England, after 31st December, 1882, there is little difference. But the 
contractual capacity of the wife under the Scotch Act appears to be less 
complete. In regard to the property of persons married before the respec- 
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tive Acts, various differences are noted in this book, which will require 
attentive consideration, where questions of mixed English and Scotch law 
have to be dealt with. 


Prichard and Symouds, with Chaplers on Moral lusanily. By D. Hack 
Tuxe, M.D., LL.D. London: J.& A. Churehill. 18g1. 116 pp. 


Tris slender volume is not less important in its own way than Pinel’s 
famous 7'raité sur Caliénation mentale. The doctrine of moral insanity has 


hitherto had a somewhat sickly existence. No really authoritative case of 


‘moral disorder without appreciable intellectual lesion’ had been placed on 
record, and the enemies of the doctrine cried, ‘Aha! Aha!’ while its few 
and scattered friends murmured among themselves. Dr. Tuke in this little 
work has given a circumstantial account of an alleged ‘case of congenital 
moral defect,’ which goes far to prove the reality of Pinel’s discovery. 
After a careful and sceptical examination, we have come to the conclusion 
that the facts in this ease are too significant to be explained away, and that 


one instance at least has been establishec in which a rigorous application of 


the old yard measure of the ‘rules in MacNaghten’s case’ would work sub- 
stantial injustice. We venture to call the attention of Lord Bramwell to 
Dr. Tuke’s observation. 


We have also received : 

Profit-Sharing Precedents, with Notes. By H. G. Rawsox. London: 
Stevens & Sons, Lim. 1891. 8vo. xii and 192 pp. (6s.).—In his Pre- 
face to this little book the author says, ‘ The interest recently evinced by 
Parliament in the subject of Profit-Sharing encourages me to believe that the 
time is ripe for publishing a collection of precedents, which will enable any 
one desirous of introducing profit-sharing into his business to select, without 
much difficulty, the particular method which will best suit his circumstances.’ 
Notes as to the bearing of the law upon profit-sharing, a selection of Provi- 
dent societies’ rules, and a chapter on the Industrial and Provident Societies 
Act, 1876, have been added to the work. It also includes a list of British 
firms in which the system of profit-sharing obtains. 


A Monograph on the Law of Lost Wills. By W. W. Trornrton. 


Chicago: Callaghan & Co. 1890. 8vo. ix and 197 pp.—The contents of 


this book are fairly described by its title. It contains the English cases, 
but they are, perhaps necessarily, overwhelmed by the American decisions, 
and therefore in our opinion this book will be of greater use to American 
than to English lawyers. Assuming that the author has collected all the 
American decisions, a question which we are not competent to answer, his 
book will, we hope, be useful, as he appears to have discussed in some detail 
all the material questions relating to lost wills, 


The Law of Tithes and Tithe Rent-Charge. By E. F. Stvupp. Second 
Edition. London: Stevens & Sons, Lim. 1891. 8vo. xii and 229 pp. 
(6s.).—The first edition of this little book, which appeared in 1889, was 
fully noticed in this Review (V. 211). In this edition, the chapters on 
rating and recovery of tithe rent-charge have been partly re-written. The 
Tithe Act of this year, with the Rules thereunder, and a Table of Statutes 
have been added, and the work brought generally down to date. 


The Tithe Act, 1891, with explanatory Notes, and the Rules and Forms 
thereunder. By A. T. Turinc. London: Sweet & Maxwell, Lim. 
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1891. 8vo. 174 pp.—The author hopes ‘that this small handbook will 
prove of some assistance to those who have to use the Act.” As Mr, Thring 
helped to shape the Bill in its draft form, he brings special knowledge to 
bear upon the subject. 

A Treatise on the Power and Duty of an Arbitrator and the Law of Sub- 
missions and Awards, By Francis RusseLty. Seventh Edition. By the 
Author and Hersert Russeiu. London: Stevens & Sons, Lim., and Sweet 
& Maxwell, Lim. 1891. La. 8vo. Ixvi and 958 pp. (248. net.) 

Qualification of Voters and revised Edition of Mr. A. Graham Murray's 
Digest of Registration Cases. By R. L. Bracksury. Edinburgh: W. 
Green & Sons. 1891. 8vo. vi and 100 pp. 

Dictionary of Political Economy. Containing articles on the main 
subjects usually dealt with by economic writers, with Explanations of Legal 
and Business Terms which may be found in their works, &c. Edited by 
ht. H. Ivxeuis Parcrave. First Part. Abatement—-Bede. London : 
Macmillan & Co. 1891. 8vo. 128 pp. (38. 6¢.). 

A Judgment containing an Exposition of the Muhammadan Matrimonial 
Law. By Movuivi Samee-Uttan Kuan Banapvr, C.M.G., District and 
Sessions Judge, Rae-Bareillie, Oudh. Allahabad: Indian Press. 1891. 8vo. 
40 pp. (2 Rs.).—This pamphlet is printed bilingually. 

De la Méthode dans Venseignement du droit en particulier dans celui du 
droit romain, §c. Par C. AppLeton. Paris: Armand Colin et Cie. 1891, 
Svo. 48 pp. 

The Communes of Lombardy from the VI to the X Century. (John 
Hopkins University Studies.) By W. K. Wituiams. Baltimore: John 
Hopkins Press. 1891. 8vo. 86 pp. (50 ¢.). 

Public Lands and Agrarian Laws of the Roman Republic. (John 
Hopkins University Studies.) By AnprEw Sreprnenson. Baltimore : 
John Hopkins Press. 1891. 8vo. ror pp. (75 ¢.). 

Handbuch des Handelsrechts. Von L.Gotpscumipt. Vol.I. Stuttgart: 
F. Enke. 1891. 8vo. xviii and 468 pp. (12 m.) 

Civil and Common Law. Address of Henry E. Youne, President of the 
South Carolina Bar Association. Columbia, 8.C.: Bryan Printing Ce. 
1891. 8vo. 18 pp. 

Préces du droit de famille romain. Par A.rHonsE Rivier. Paris: 
A. Rousseau. 1891. 8vo. xx and 390 pp. (9 fr.) 

A Bill relating to the Criminal Law of Canada. Ottawa: Brown Chamber- 
lin, Queen’s Printer. 1891. La. 8vo. xxvi and 339 pp. 

The Elements of Politics. By Henry Sipewicx. London: Macmillan 
& Co. 1891. 8vo. xxxii and 632 pp. (148. net.) 

The History of the Law of Prescription in England (being the Yorke 
Prize Essay of the University of Cambridge for 1890). By Tuomas ArnoLp 
Herpert. London: C. J. Clay & Sons. 1891. 8vo. xxiv and 210 pp. 

A Selection of Leading Cases in the Common Law. By W. 8. Surrey. 
Fourth Edition. By R. Watson. London: Stevens & Sons. Lim. 1891. 
8vo. viii and 559 pp. (16s.) 

Constitutional Legislation in the United States. By Joun OrpRoNEAUxX, 
LL.D. Philadelphia: T. & J.W. Johnson & Co. 1891. 8vo. viand 696 pp. 
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(The titles of articles in foreign reviews are given in the original, trans- 
lated, or abridged in English, without any fixed rule, as appears in each 
S ~ bs z ? 
case most convenient for our readers.) 


The English Historical Review. Vol. VI, No. 23. London: Longmans, 
Green & Co. 

The introduction of Knight-Service into England (J. H. Round)—Did 
Henry VII murder the Princes? (J. Gairdner)—The Royal and Merchant 
Navy under Elizabeth (M. Oppenheim)—Count Lally (8. J. Owen). 

The Juridical Review. Vol. III, No. 3. Edinburgh: W. Green & Sons. 

The Archives of the High Court of Justiciary (C. Seott)—Lynch (N. J. 
D. Kennedy)—The French Bar (G. W. Wilton)—A Forgotten Chapter in 
the History of the Law (G. Law)—The Administration of Justice in the 
Levant (D. Démétriadés). 

The Journal of Jurisprudence. Vol. XXXV. Edinburgh: T. & T. Clark. 

No. 415. The State of Business in the Court of Session—The Evidence 
of Spouses in Criminal Cases—The Criminal Jurisprudence of the Sheriff— 
A Legal View of the Ordinance on Graduation in Arts. 

No. 416. Execution of the Judgment of Death—Some Notes on Scottish 
Criminal Procedure. 

No. 417. Parochial Settlement as effected by Orders of the Boundary 
Commissioners. 

The Scottish Law Review. Vol. VII. Glasgow: W. Hodge & Co. 

Nos. 79-81. The Defence of the Poor (Sheriff Lees)—An important point 
in the Notarial Execution of Wills—John Inglis. 

The Canada Law Journal. Vol. XXVII. Nos. to-11. Toronto: The 
J. E. Bryant Co., Lim. 

Evidence under Summary Conviction Act (N. Murphy)—Collecting 
Agencies—Provincial Legislation of 1891. 

The Canadian Law Times. Vol. XI. Nos. 7-10. Toronto: Carswell & Co. 

The Constitution of Canada—The Publication of Case-Law (T. B. 
Browning)—Ontario Legislation. 

The Western Law Times. Vol. Ul. Nos, 2-4. Winnipeg. 

Review of Manitoba Legislation——-Mhlakwapalwa at a Circuit Court— 
Recorder Adam Thorn (with portrait}—Comments on our Constitution 
(J. T. Huggard). 

The Cape Law Journal. Vol. VIII. Parts 2,3. Grahamstown: J. Slater. 

The Theory of the Judicial Practice: Defaults: Perpetual Silence : Superan- 
nuation—Ante-Nuptial Contracts—Rigours of Imprisonment—Contempt 
of Court—Barbed Wire Fences—The Exclusion of Aliens. 

Part 3. Appeals—The rights of an unborn child—The custody of lunatics. 
The Madras Law Journal, Vol.1, Part 8. Madras: V. Kalyanaram Aiyar. 

English Law Reports for 1890—Presumption of Title from Possession. 
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The Green Bag. Vol. 111. Boston Book Co. 

No. 6. Thaddeus Stevens (with portrait)—The Law School of Osgoode 
Hall (illustrated) (D. B. Read)—The English Bench and Bar of To-day: 
The Attorney-General (with portrait)h—A Study in Ancient Law (G. 
Ravene). 

No. 7. The Golden Days of the Maryland Bar (illustrated) (E. L. Didier) — 
London Legal Letter. 

No. 8. The late Right Hon. Sir John A. Macdonald (J. A. Chisholm)— 
Humour of the Bench (Clark Bell)—The Supreme Court of New Jersey 
(John Whitehead )—Divorces on Condition (D. W. Amram). 

Revue générale du droit. 15°™¢ Année. No. 3. Paris: E. Thorin. 

Du droit pour les syndicats professionnels d’acquérir a titre onéreux et a 
titre gratuit (Ci sar-Bru)—La Saisie mobili¢re dans les Senchus Mor (D’ Arbois 
de Jubainville)—The Penal System and Christianity (Brocher)—La_publi- 
cienne et les revendications utiles (Erman)—Des droits successoraux du 
conjoint survivant (Bouvier-Bangillon). 

Bulletin de la Société de Législation comparée. 21% année. No. 6. 
Paris: M. Pichou. 

Public Accounts in Belgium (Mare¢é)—A Dutch Army Code and Scheme 
for military organization (De la Grasserie). 

Annales de droit commercial. 5*™¢ Année. No. 3. Paris: A. Rousseau. 

Art. 1780 of the Civil Code (loi 28 décembre, 1890) (Sauzet)—Proof in 
cases of contract by corresrondence (Valery)—lItalian Commercial Law and 
Legislation (Franchi). 

Nouvelle Revue Historique. 15° Annie. No, 3. Paris: L. Larose & 
Foreel. 

Le droit de femmes chez les Celtes (D’Arbois de Jubainville)—Comment 
la curatelle léyitime se transforme en curatelle dative, &c. (Audibert)— 
Quelques mots sur la réfection des titres perdus chez les Francs (Blumen- 
stock)—La Collection du Parlement conservée 4 la bibliothéque nationale 
(Omont). 

Revue de Droit International et de Législation comparée. Vol. XXITI. 
No. 3. Brussels. 

The law of duelling in European countries (Lehr) —The Alaskan Question 
(Geffcken)—The Anglo-Portuguese Dispute (Westlake)—The International 
position of the Egyptian Debt (Kaufmann). 

Annales de UEcole libre des Sciences politiques, no. du 15 Juillet 1891 
(6e Anncée). Paris: Felix Alcan. 

La France et la Russie pendant la campagne de 1809 (suite et fin) (A. 
Vandal)—Bibliographie des finances du XVIITe siécle (4*¢ article) (R. 
Stourm)—L/affaire de Terre-Neuve (J. Cruchon)—Des autorit(s préposées 
a la vérification et & l'apurement des comptes de lEtat et des localités 
en Angleterre (V. Marcé)—Le roi de Sicile, Victor-Am<dée IT et la Triple- 
Alliance (1715-1720). 5 
Journal du Droit International privé. 1891. 18 Année. Clunet. 

Nos. 5-6. Contrat par correspondance dans les rapports internationaux 
(Surville)—Nouvelle loi des Etats-Unis sur la propriété littéraire et 
artistique (Solberg)—Les <trangers devant les tribunaux en Turquie 
(Salem)—Nationalité et naturalisation en Allemagne (Kloeppel)—Conflits 
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entre le Code italien et la loi frangaise sur la nationalité (Diena)—Les aéro- 

nautes en droit international (Wilhelm)—Jugements ¢trangers en Roumanie 

(Djuvara)—Exception de litispendence en Angleterre (Phear). 

Betrige zur Erléuterung des Deutschen Rechts. Vol. XXXV._ Parts 4-5. 
Berlin: Franz Vahlen. 

Transport pflicht der Eisenbahnen (Eger)—Zwangsvollstreckung gegen 
Eheleute (Falkmann)—Zabehir in der Zwangsversteigerung (Koblitz)— 
Einleitung der Zwangsversteigerung (Neukamp)—Eideszuschiebung und 
Zuriickschiebung (Meyer)—Prozesskosten (Waldstein)— Das biirgerliche Ge- 
setzbuch und die Sozialpolitik (Fuld). 

Zeitschrift fiir das gesammte Handelsrecht. Vol. XXIII. Nos. 3-4. 
Stuttgart : F. Enke. 

Die Klausel tel quel (Schlodtmann)—Das Herrschaftsgebiet des Abandon 
(Bewer)—Ordnungsstrafvirfahren des Registerrichters (Delius) —Fran- 
zisische Handelsgesetzgebung 1889 (Mittermaier). 

Zeitschrift fiir Deutschen Civilprozess. Vol. XVI. Part 2. Berlin: Carl 
Heymann. . 

Thatsacheneid nach § 410 C.P.O. (Kleinfeller)—Berufung gegen 
Ehescheidungsurtheile (Koffka)—Vergleiche mit kassatorischer Klausel 
(Gelpeke). 

Archiv fiir Biirgerliches Recht. Vol. V. No.2. Berlin: Carl Heymann, 

Die Ideale im Recht (Kohler)—Die privatrechtlichen Kéirperschaften, 
&e. (Lesse)-—Gesetzliches Pfandrecht (Mittelstein)—Altersvormundschaft 
(Adam Kiewiez)—Vergiitung nichtikonomischen Schadens aus Delikten 
(Seng). 

Rivista Italiana per le scienze giuridiche. Vol. XI. No. 2. Rome: 
Ermanno Loescher & Co. 

Una nuova teoria dei contratti di assicurazione (Vivante)—II tempo nel 
diritto privato langobardo (Blandini). 
Themis. Vol. LI. No. 2. The Hague. 

Decisions on Public Law in the Netherlands (Vos)—The Character of 
Monarchy under the Dutch Constitution (Klaasesz Jzn.)—Rights of 
aceused persons (Luiscius)—Points in law of negotiable instruments (Feith, 
Wttewaall)—Revision of Civil Code, &c. 

Tidsskrift for Retsvidenskab. Vol. VI. Nos. 2-3. Christiania: H. 
Aschehong & Co. 

Ett och annat om Sverges ekonomiska lagstiftning (Rydin)—Til 
Fortolkningen af de nordiske Handelsregister-Love (Aubert)—Den 
Struensee’ske Proces (Lassen)—Retspleiens Livsbetingelser (Leonhard)— 
Foreign legislation in 1889. 


The Editor cannot undertake the return or safe custody of MSS. sent to 
him without previous communication. 


























